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INTRODUCTION

In 1994, Jeff Bezos left his job at the giant hedge fund D.E. Shaw, and with help from a $250,000
loan from his parents, launched a new online bookseller named Amazon. His then-boss at D.E.
Shaw later explained that Bezos sought, from the very beginning, to create a monopoly. “The
idea was always that someone would be allowed to make a profit as an intermediary,” he said.
“The key question is: Who will get to be that middleman?”! Early Amazon employees confirmed
this view, noting that Bezos’s “underlying goals were not to build an online bookstore or an
online retailer, but rather a ‘utility’ that would become essential to commerce.”?

The thesis of this paper is that Jeff Bezos succeeded. His corporation is now a middleman in
multiple sectors of the economy, setting the terms and conditions by which Americans conduct
online commerce. The paper describes how Amazon is a commercial and political institution
that has flourished within a particular regulatory model, attempts to demystify Amazon’s unfair
and abusive behavior, and summarizes some of its most pernicious effects.

We also offer legislative and regulatory proposals to accomplish two complementary goals.

The first is to create competition by breaking apart Amazon’s inefficient conglomerate structure
into separate business lines. The second is to set clear rules for markets in which competitors
operate. Such a framework is known as “regulated competition.”® A regulated competition
framework will eliminate the unaccountable and dangerous concentration of power lawmakers
and enforcers have allowed Amazon to acquire, while retaining what consumers like about the
customer experience Amazon provides. Structural separation will make Amazon’s many lines of
business simpler to understand and regulate, sever conflicts of interest embedded in the hydra-
like structure of the conglomerate, and help neutralize Amazon’s immense political power.
Once Amazon’s lines of business are more manageable, the use of assertive antitrust, consumer
protection, securities disclosure, and labor law are required to ensure a fair and level playing
field for consumers, workers, and businesses.

Amazon’s power is not primarily based on providing a better set of products or services, but

on exploiting gaps in antitrust, tax, privacy or other forms of law to acquire a continual set

of competitive advantages. As scholar Lina Khan has written, “It is as if Bezos charted the
company’s growth by first drawing a map of antitrust laws, and then devising routes to smoothly
bypass them...Amazon has marched toward monopoly by singing the tune of

contemporary antitrust.” 4

1 “Brad Stone, The Everything Store (Little, Brown and Company, 2013), 25.

2 Sucharita Kodali and Brian K. Walker, “Why Amazon Matters Now More than Ever,” Forrester (2012): 5.

3 Gerald Berk, Louis D. Brandeis and the Making of Regulated Competition, 1900-1932 (New York: Cambridge University Press, 2009).
4 Lina M. Khan, “Amazon’s Antitrust Paradox,” Yale Law Journal 126, no. 3, (January 2017).
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Amazon’s market
power has made Bezos
the wealthiest man in
the world; today, he
commands a fortune
of roughly $190 billion,

more than the GDP

of 140 countries and
nearly 3 million times
more than U.S. median
household income.

Although Amazon is recognized as a powerful institution,
conceptualizing Amazon as monopolistic is difficult for two
reasons. First, Amazon focuses its exploitation of market
power less on consumers than suppliers, who are less
visible. Amazon is a gatekeeper that continually fortifies its
gatekeeping capacity, placing increasingly large swaths of
commercial actors into a position of dependency, and then
exploiting that dependency to leverage itself into powerful
positions in new markets. But consumers rarely notice,
because, with some exceptions, consumer harm tends to be
disguised or hard to calculate.’ Second, Bezos uses slippery,
friendly terms to describe his business, like the need to
make “bold” investments for “market leadership,” sometimes
using elite business school rhetoric, like claiming that he is
enmeshing consumers in a “flywheel” of compelling

consumer offerings.

Amazon’s market power has made Bezos the wealthiest man in the world; today, he
commands a fortune of roughly $190 billion, more than the GDP of 140 countries and
nearly 3 million times more than U.S. median household income. The dependency that

Amazon has fostered is so extreme that it is “partnering” with governments all over the United

States during the COVID-19 pandemic to police pricing gouging, showing it can alter merchant

behavior far faster than government policy.

In 1932, Franklin Delano Roosevelt argued that America was governed and “regimented” by an

“informal group” that comprised the “economic government of the United States.” ¢ Today, it is

likely that Roosevelt would apply that characterization to Amazon, among other large corporate

entities. Indeed, Harvard Law School professor Rebecca Tushnet has noted that “Amazon, with

its size, now substitutes for government in a lot of what it does.” ”

The question before us today is whether our representative government will confront Amazon’s

monopoly power to protect workers, suppliers, communities, consumers, and, as Jeff Bezos’

power grows, democracy itself. Our hope is that this paper will provide important context to

the growing number of policymakers and advocates who are deeply concerned about Amazon’s

power over various parts of society, along with a policy framework that would effectively

neutralize it.

h

5 Spencer Soper, “Amazon Is Accused of Forcing Up Prices in Antitrust Cc laint,” Bl g, N ber 8, 2019, https://www.bloomberg.com/news/
articles/2019-11-08/amazon-merchant-lays-out-antitrust-case-in-letter-to-congress

6 Columbus, Ohio, Campaign Speech (speech file 490), August 20, 1932, FDR Presidential Library.

7 Blake Brittain, “Amazon’s Judging of IP Claims Questioned in Seller Lawsuits,” Bloomberg Law, February 20, 2020,
https://news.bloomberglaw.com/ip-law/amazons-judging-of-ip-disputes-questioned-in-sellers-lawsuits
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A BRIEF HISTORY OF AMAZON

Bezos started Amazon in 1994, focusing on book selling because of the unique advantages

that the book market provided. Amazon soon received a significant investment from Kleiner
Perkins, a prestigious venture capital firm, and adopted the unofficial internal slogan “Get Big
Fast.” Bezos’s first letter to public shareholders in 1997 hinted at his strategy of taking advantage
of bigness. “The stronger our market leadership, the more powerful our economic model,” he
wrote. He then continued, “[wle will make bold rather than timid investment decisions where we
see a sufficient probability of gaining market leadership advantages.” 8

Today, Amazon is the biggest book seller and book publisher in the world. “They aren’t gaming
the system,” one literary agent told the Wall Street Journal in 2019. “They own the system.”

The day the Wall Street Journal published the story, 16 of the 20 best-selling books for romance
came from Amazon’s own publishing arms. Five years earlier, in 2014, Amazon already achieved
domination over the book market, selling an estimated 67 percent of eBooks, 64 percent of online
sales of printed books, and 41 percent of audiobooks. 1

Amazon acquired its power over the book market in the 1990s and 2000s by pricing its products
under the cost of doing business. In 1996, the company was growing book sales rapidly, yet lost
$5.8 million on sales of $15.7 million. That year, famous venture capitalist John Doerr made an
investment that hit Amazon like “a dose of entrepreneurial steroids.” Bezos explained that the
faster the corporation grew, the more bargaining power it would have against book distributors,
so it could buy its books more cheaply. “When you are small, someone else that is bigger can
always come along and take away what you have,” Bezos explained to an employee at the time. !

In the late 1990s, despite its losses in books, Amazon launched a toys and DVD sales division

to take advantage of the increasing gatekeeping power it had over customers, who were

already ordering books and thus were likely open to ordering other products, too. It spent tens
of millions of dollars to be the bookstore for AOL, Yahoo, MSN, and Excite, with the goal of
becoming the dominant site for books. '? It also embarked on an acquisition strategy, acquiring
Bookpages (1998), Telebuch (1998), Exchange.com (1998) PlanetAll, and Alexalnternet (1998),
Junglee (1998), and invested in warehousing infrastructure, as well as a host of dot-com ventures.

8 Jeff Bezos, 1997 Letter to Shareholders, Amazon.com, 1997, https://venturebeat.com/wp-content/uploads/2010/09/amzn_shareholder-letter-20072.pdf

9 Jeffrey A. Trachtenberg, “’They Own the System’: Amazon Rewrites Book Industry by Marching Into Publishing,” The Wall Street Journal, January 16, 2019,
https://www.wsj.com/articles/they-own-the-system-amazon-rewrites-book-industry-by-turning-into-a-publisher-11547655267.

10 Polly Mosendz, “Amazon Has Basically No Competition Among Online Booksellers,” The Atlantic, May 30, 2014, https://www.theatlantic.com/business/
archive/2014/05/amazon-has-basically-no-competition-among-online-booksellers/371917/; Michael Kozlowski, “Amazon Controls 41% of the US Audiobook
Market,” Good eReader, February 5, 2018, https://goodereader.com/blog/audiobooks/amazon-controls-41-of-the-us-audiobook-market#:~:text=Amazon%20
controls%200ver%2041%25%200f,according%20t0%20Codex%20Group%20Research.

11 Brad Stone, The Everything Store, 48, 52.

12 Brad Stone, The Everything Store, 70.
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The only constraint was the fact that the corporation was losing enormous sums of money on its

existing book business. Entering new lines of business would require an even greater

capital burn.

Local stores or even
large publishers
weren'’t just
competing against
Amazon, but against

the mass capital of
Wall Street to sustain

Such a constraint, while problematic for most corporations,
did not apply to Amazon for three reasons. First, Bezos had no
trouble raising money on Wall Street. The corporation went
public in 1997, raising $54 million in its initial public offering.
From 1998 to 2002, it raised an additional $2.2 billion on bond
offerings, using that money for a spree of acquisitions, among
other investments. Amazon did not make sustainable profits
for the first two decades of its existence; it was subsidized by
its proximity to capital markets, because investors believed

. the corporation would eventually acquire market power to
endless losses in

pursuit of
monopoly power.

justify losses. Local stores or even large publishers weren’t
just competing against Amazon, but against the mass capital
of Wall Street to sustain endless losses in pursuit of monopoly
power.

Second, courts and policymakers eroded legal and regulatory

traditional barriers against using capital to acquire market
power, which was prevented by a set of laws from the late 1800s to the 1970s. These included
laws prohibiting predatory pricing or driving competitors out of the market through below-
cost pricing. Other laws, like the Robinson-Patman Act, as well as laws legalizing resale price
maintenance, which respectively prohibited forms of price discrimination and discounting
designed to empower discounters and monopoly middlemen, were no longer being enforced, or
had been repealed outright.

Third, Amazon’s money losing strategy had an embedded advantage, if it could persuade
investors to sustain it. Because the corporation generally loses money according to conventional
accounting principles, it avoids paying corporate income taxes. From 2008 to 2017, Walmart
paid 46 times more income taxes than Amazon, despite Amazon adding hundreds of billions of
dollars of market capitalization to its valuation.

One way to understand Amazon’s capital burn strategy is to recognize it not as sustaining losses,
as tax laws do, but as investments in monopoly power. (Indeed, even today the corporation does
not break out major product lines by revenue, cost, and profit, avoiding key disclosures that

13 Christopher Matthews, “Since '08, Walmart paid 46x more income tax than Amazon,” Axios, September 18, 2017, https://www.axios.com/since-08-walmart-
paid-46x-more-income-tax-than-amazon-1513305585-0d0906b3-4ff0-4c9a-ab15-5a6025875ee7.html.
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might indicate the extent of cross-subsidization within the corporation.) * The government,
through the tax code, subsidizes Amazon’s loss leading strategy.

In 1999, Amazon struck a pivotal deal with Toys “R” Us to handle the toy company’s online sales.
It followed with similar deals with Borders and Circuit City, leveraging its commercial activity
of selling books into becoming a platform for other businesses to reach customers.

The following year, in 2000, Amazon began letting other businesses sell on its website; up until
its deal with Toys “R” Us, Amazon had been a retailer, buying wholesale from suppliers and
selling to consumers, with profits derived from its margin on sales. With this shift, however,
Amazon entered a fundamentally new line of business—it became a platform. As a platform, its
profits derived from its ‘match-making’ role (similar to eBay) and tendering sales services, like
offering fulfillment.

In this role, Amazon acquired data about other businesses through wholesaling of logistics for
branded chains and its third-party merchant platform, free of restrictions on its use. That same
year, Amazon began structuring its architecture to roll out what would become Amazon Web
Services, its cloud computing division. ¥ By this time, the corporation had adopted many of its
major lines of business and strategies, and policymakers, to the extent they observed Amazon’s
burgeoning growth as a policy question, largely saw the corporation’s expansion as a testament
to innovation rather than monopoly power. 1

In 2002, the corporation started to use its power against external suppliers, extracting significant
concessions from the United Parcel Service, or UPS. Amazon demanded bulk discounts, and
then stopped using UPS’s services when executives refused. “In twelve hours, they went from
millions of pieces [from Amazon] a day to a couple a day,” said one Amazon official. ¥ UPS

caved. Amazon eventually set up special secretive arrangements with the U.S. Post Office, at
advantageous prices through what is known as a “Negotiated Service Agreement.” 18

Amazon also focused on ensuring its workforce had little collective power by imposing assertive
tracking systems on its workers while vehemently opposing the formation of unions. Throughout
the 1990s and 2000s, Amazon hired tens of thousands of low-wage workers in a

high-turnover model.

14 See questions 14, 41, 59, 51 on Private Label, Prime, Advertising, and Fulfillment. Responses to Questions for the Record following the July 16, 2019, Hearing of
the Subcommittee on Antitrust, Commercial, and Administrative Law, Committee on the Judiciary, Entitled “Online Platforms and Market Power, Part 2: Innovation
and Entrepreneurship,” October 11, 2019 https://docs.house.gov/meetings/JU/JU05/20190716/109793/HHRG-116-JU05-20190716-SD038.pdf

15 Brad Stone, The Everything Store, 180. According to an internal company memo, that year Bezos noted that when Amazon hit $200 billion in revenue, that
revenue should come half from products Amazon sold directly and half from issi that it coll
16 See, for example, this paper co-authored by George W. Bush Federal Trade Commission Chair Tim Muris and Barack Obama FTC general counsel Jonathan
Nuechterlein portraying Amazon’s business model as a function of efficiency rather than market power. Timothy J. Muris and Jonathan E. Nuechterlein, “Antitrust
in the Internet Era: The Legacy of United States v. A&P,” George Mason Law & Economics Research Paper No. 18-15, 2013, https://ssrn.com/abstract=3186569 or
http://dx.doi.org/10.2139/ssrn.318656916

17  Brad Stone, The Everything Store, 180.

18 Paul Barbot, “Amazon is killing your mailman: Why its Sunday service is a labor travesty,” Salon, February 13, 2015, https://www.salon.com/2015/02/13/
amazon_is_killing_your_mailman_why_its_new_sunday_service_is_a_labor_travesty_partner/

ted from other sellers who used Amazon.com.
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Journalist Brad Stone noted that Amazon could be a “cruel master,” refusing to install air
conditioning in Midwestern fulfillment centers. Instead, when “temperatures spiked above
100 degrees, which they often did over the summer in the Midwest, five minutes were added
to morning and afternoon breaks, which were normally fifteen minutes long, and the company
installed fans and handed out free Gatorade.” * In 2001, Amazon closed a call center which
had union organizing activity, claiming that closing it was a cost-cutting measure. Union
representatives mused that the real situation was Amazon’s attempt to block any unionization,
and to impose a culture of retaliation. “The number one thing standing in the way of Amazon
unionization is fear,” said one union official. 2° This attitude hasn’t changed; top executives were
recently exposed structuring a public relations campaign against a fired employee who sought
better working conditions during the pandemic.?

As Amazon became more powerful, it also used a variety of coercive contractual arrangements,
like non-compete agreements and arbitration clauses for workers and merchants, and allegedly
engaged in wage theft and misclassification of employees as independent contractors, both of
which it is being sued for. The increasingly pro-concentration framework of case law enabled
Amazon’s use of these contracts; arbitration clauses in particular remove the ability for
stakeholders to take claims to court or band together and bring class action lawsuits, largely due
to a series of cases in which the Supreme Court radically rewrote the Federal Arbitration Act to
favor financial interests. Many large corporations, including Amazon, have taken advantage of
this new ability to avoid being taken to court.??

UPS and workers were the first to taste the sting of Amazon’s aggressive bargaining. But in the
mid-2000s, Amazon ratcheted up its use of bargaining power and scale in a way that induced
its first political backlash in its very first line of business - books. The corporation launched
what was known internally as the “Gazelle project,” a way of getting better terms from weaker
publishers, which the corporation analogized as “sickly gazelles” ripe to be killed by larger
predators. It soon moved to bully the entire industry.

In 2007, Amazon launched its Kindle e-book reader, pricing e-books below cost, at $9.99 for

a best-seller versus the ordinary price of between $12 and $30. It also sold the Kindle reader
itself below cost. Amazon announced these prices unilaterally without telling publishers.
Amazon then began charging publishers five to seven percent of gross sales for “marketing
development,” and denied publishers access to pre-order buttons, appearances in search results,

19 Brad Stone, The Everything Store, 180.
20 Brad Stone, The Everything Store, 180.

21 Paul Blest, “Leaked Amazon Memo Details Plan to Smear Fired Warehouse Organizer: ‘He’s Not Smart or Articulate,”” Vice News, April 2, 2020, https://www.
vice.com/en_us/article/5dm8bx/leaked-amazon-memo-details-plan-to-smear-fired-warehouse-organizer-hes-not-smart-or-articulate.

22 See: Moses H. Cone Memorial Hospital v. Mercury Construction Corp., 460 U.S. 1 (1983); Southland Corp. v. Keating, 465 U.S. 1 (1984); Mitsubishi v. Soler
Chrysler-Plymouth, 473 U.S. 614 (1985); Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265 (1995); Circuit City Stores, Inc. v. Adams, 532 U.S. 105 (2001); AT&T
Mobility LLC v. Concepcion, 563 US 333 (2011); American Express Co. v. Italian Colors Rest., 570 U.S. 228 (2013)
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and personalized recommendations unless they acceded to Amazon’s terms.? It also launched
a series of publishing ventures, soon becoming a competitor to the publishers whose work it
also sold. These moves were coached in rhetoric around technological progress; “Jeff once said
he couldn’t imagine anything more important than reinventing the book,” said top Amazon
executive Steve Kessel.?

Amazon continued these tactics, as illustrated by its 2014 battle with Hachette Publishers, in
which Amazon delayed shipping and pre-orders for thousands of books* and removed pre-order
buttons from many of Hachette’s soon-to-be-released publications.?® An estimated 3,000 authors
suffered a delay or loss of income before the two companies worked out new terms. Although
Hachette was able to win a few concessions, as one analyst put it, “in the end this all cement[ed]
Amazon’s ultimate long-term role in this business.” %

In the mid-2000s, as Amazon’s role as a platform between buyers and sellers grew, Bezos also
began conceptualizing Amazon’s Prime membership program, which would offer consumers
free shipping for an annual membership fee. Bezos told his fellow executives about his goal. “I
want to draw a moat around our best customers,” he said. “I’'m going to change the psychology
of people not looking at the pennies differences between buying on Amazon versus buying
somewhere else.””® The initial differentiating factor for Amazon had been price. Now it would be
Prime. Students could get a free Prime membership for a year, so that, as one Amazon employee
noted, they would become “addicted to Amazon.”? Once again, though Amazon doesn’t break
out its revenues and costs, Prime was initially a money-losing venture, designed to acquire
market power.

As the corporation expanded, it also used acquisitions as a mechanism to explore new markets
and consolidate control. For instance, Amazon used acquisitions to expand its footprint in online
retail, acquiring clothing, shoe, and household goods companies Tool Crib (1999), Back to Basics
(1999), Shopbop.com (2006), East Dane (2006), Fabric.com (2008), Zappos.com (2009), Soap.com

23 Franklin Foer, “Amazon Must Be Stopped,” The New Republic, October 9, 2014, https://newrepublic.com/article/119769/amazons-monopoly-must-be-broken-
radical-plan-tech-giant.

24 Brad Stone, “Amazon Accelerates Its Move to Digital,” The New York Times, April 7, 2008, https://www.nytimes.com/2008/04/07/technology/07amazon.html.
25 Franklin Foer, “Amazon Must Be Stopped,” The New Republic, October 9, 2014, https://newrepublic.com/article/119769/amazons-monopoly-must-be-broken-
radical-plan-tech-giant.

26 Brad Stone, “Amazon Accelerates Its Move to Digital,” The New York Times, April 7, 2008, https://www.nytimes.com/2008/04/07/technology/07amazon.html.
27 Stacy Mitchell and Olivia LaVecchia, “Amazon’s Stranglehold: How the Company’s Tightening Grip on the Economy Is Stifling Competition, Eroding Jobs, and
Threatening Communities,” Institute for Local Self-Reliance, November 29, 2016, https://ilsr.org/amazon-stranglehold/.

26 “Amazon Ramps Up War Against Hachette,” Publishers Weekly, May 23, 2014, https://www.publishersweekly.com/pw/by-topic/industry-news/publisher-
news/article/62418-amazon-ramps-up-war-against-hachette.html.

27 David Streitfeld, “Amazon and Hachette Resolve Dispute,” The New York Times, November 13, 2014, https://www.nytimes.com/2014/11/14/technology/
amazon-hachette-ebook-dispute.html.

28 Jason Del Rey, “The making of Amazon Prime, the internet’s most successful and devastating membership program,” Vox, May 3, 2019, https://www.vox.com/
recode/2019/5/3/18511544/amazon-prime-oral-history-jeff-bezos-one-day-shipping

29 Jason Del Rey, “The making of Amazon Prime, the internet’s most successful and devastating membership program,” https://www.vox.com/
recode/2019/5/3/18511544/amazon-prime-oral-history-jeff-bezos-one-day-shipping;

Responses to Questions for the Record following the July 16, 2019, Hearing of the Subcommittee on Antitrust, C cial, and Administrative Law, Committee

on the Judiciary, Entitled “Online Platforms and Market Power, Part 2: Innovation and Entrepreneurship,” October 11, 2019, https://docs.house.gov/meetings/JU/
JU05/20190716/109793/HHRG-116-JU05-20190716-SD038.pdf
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(2010), and taking over their customers and data. Sometimes the acquisitions verged on coercive;
Amazon’s 2010 acquisition of Zappos and Diapers.com (Quidzi) was a war of attrition, betting
Amazon’s capacity to lose money against the smaller companies’ balance sheets. Amazon won.

Amazon used the same strategy to build its dominance in fulfillment and logistics. “In 2007,

we launched Fulfillment by Amazon (FBA), a new service for third-party sellers,” Bezos told
shareholders. The strategy had two purposes. One, it allowed Amazon to use its leverage over
sellers to gain additional inventory. “FBA items,” he wrote, “are eligible for Amazon Prime and
Super Saver Shipping - just as if the items were Amazon-owned inventory.” In addition, he noted,
FBA “improves the customer experience and drives seller sales.” In other words, Amazon’s
fulfillment business didn’t have a competitive advantage based on quality, but on how using it
gave merchants access to Prime clientele and a presumed algorithm boost.*

In 2012, Amazon spent $775 million to acquire Kiva Systems, a startup using robots to increase
the efficiency of fulfilling packages. At the time of acquisition, Kiva was serving Office Depot,
Staples, Gap, Crate & Barrel, and other prominent retailers.** Once acquired by Amazon, though,
Kiva let its contracts with other retailers expire and was rebranded as Amazon Robotics.*? In
2016, one industry publication lamented that Amazon’s acquisition of Kiva left a “technology
gap” in the robotics fulfillment sector; Amazon got the technology, while other retailers were left

with no recourse.®

With its 2017 acquisition of Whole Foods, Amazon began moving into grocery markets. By tying
its Amazon Prime retail membership to discounts at Whole Foods, Amazon gained a window
into individual customers’ purchases across a large swath of the retail economy, linking Amazon
Marketplace purchases and Whole Foods choices to each identity. Amazon is now using that
shopping data to build out its own convenience stores and cashierless grocery stores.*

In the 2010s, Amazon also became a major government contractor, authorized in the National
Defense Authorization Act of 2018 to serve as a procurement hub for the federal government
and acquiring cloud computing contracts across intelligence and federal agencies. * It also took
advantage of little-noticed changes to trade law in 2015, which allowed ecommerce companies to
broadly avoid duties and tariffs for orders under $800. 3¢

30 “Letter to Shareholders,” Amazon, 2008, https://www.sec.gov/Archives/edgar/data/1018724/000119312509081096/dex991.htm

31 Scott Kirsner, “Acquisition puts Amazon rivals in awkward spot,” Boston Globe, December 1, 2013, https://www.bostonglobe.com/business/2013/12/01/will-
amazon-owned-robot-maker-sell-tailer-rivals/FON7bVNKvfzS2sHnBHzfLM/story.html

32 Frank Tobe, “The technology gap left by Amazon’s acquisition of Kiva Systems,” The Robot Report, April 13, 2016, https://www.therobotreport.com/the-
technology-gap-left-by-amazons-acquisition-of-kiva-systems/.

33 Frank Tobe, “The technology gap left by Amazon’s acquisition of Kiva Systems.”

34 “Introducing the first grocery store with Just Walk Out Shopping,” Amazon.com, accessed March 26, 2020, https://www.amazon.com/
b?ie=UTF8&node=16008589011; The merger also induced mergers in the organic food space. See: Lauren Hirsch, “Whole Foods’ biggest supplier’s $2.9 billion

bid to buy Supervalu is all about its independence,” CNBC, July 26, 2018, https://www.cnbc.com/2018/07/26/whole-foods-supplier-united-natural-foods-to-buy-
supervalu.html
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Today, amid the coronavirus pandemic, Amazon is consolidating its control over online retail
and fulfillment, where it is using its power over now-desperate sellers to foreclose rival logistics
services.”” Amazon made $11,000 of sales per second during the government-imposed lockdowns,
while Bezos added nearing $50 billion to his fortune between January and June.

35 David Dayen, “The ‘Amazon Amendment’ Would Effectively Hand Government Purchasing Power Over to Amazon,” The Intercept, November 2, 2017, https://
theintercept.com/2017/11/02/amazon-amendment-online-marketplaces/

36 Lydia DePillis, “How Trump’s Tariffs Are Creating Jobs—for Canadians,” ProPublica, October 9, 2019, https://www.propublica.org/article/how-trump-tariffs-
are-creating-jobs-for-canadians

37 Neate, Rupert, “Amazon reaps $11,000-a-second coronavirus lockdown bonanza,” The Guardian, April 15, 2020, https://www.theguardian.com/
technology/2020/apr/15/amazon-lockdown-bonanza-jeff-bezos-fortune-109bn-coronavirus; Ron Knox and Shaoul Sussman, “How Amazon Used the Pandemic to
Amass More Monopoly Power,” The Nation, June 26, 2020, https://www.thenation.com/article/politics/amazon-bezos-pandemic-monopoly/
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CHART 1: AMAZON’S KEY DIVISIONS
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AMAZON’S KEY DIVISIONS

Amazon is far more than a retail empire and a marketplace for third party sellers. Its divisions

include a movie and television studio, a cloud computing utility, an electronics maker, a

supermarket chain, a fashion branch, and divisions in advertising, security, music, books,

streaming games, voice assistants, fulfillment and logistics, and pharmaceuticals.

The various branches of the corporation - from Amazon Marketplace to Amazon Web Services

- offer an endless stream of cash flow that enables the corporation to cross-subsidize other

activities and lines of business that are not profitable. Amazon is such a significant corporate

actor that the very prospect of Amazon entering a market can cause significant changes to the

stock price of incumbents in that market.

Below, we describe a small selection of key lines of business to provide a sense of Amazon’s

scope and illustrate how its vast reach allows it to move into new sectors of the economy.

AMAZON RETAIL AND AMAZON
MARKETPLACE

Amazon is best known as an online store that sells
everything from baby products to musical instruments
to books to tools to software to lawn care to sporting
goods products. It serves as a direct first party retailer of
goods, and it also operates Amazon Marketplace, which
is a platform through which third party merchants can
reach online consumers, but on which Amazon also sells
its own products. Though the company owns hundreds
of brands, it does not release data on which ones it owns,
though its most successful private label brand is
Amazon Basics.®

Amazon is such a
significant corporate
actor that the very
prospect of Amazon

entering a market

can cause significant
changes to the stock
price of incumbents in
that market.

In 2018, Amazon claimed it retailed $277 billions of goods, of which $117 billion were Amazon-

sold products, with the remainder sold by third-party retailers.?* No one can accurately estimate

market shares for online commerce, because the Securities and Exchange Commission does

38 Alyssa Newcomb, “Amazon’s In-House Products Go Far Beyond AmazonBasics,” Fortune, September 16, 2019, https://fortune.com/2019/09/16/amazon-in-
house-top-products-clothes-food-amazonbasics/; “Amazon Private Label Brands,” Marketplace Pulse, 2020, https://www.marketplacepulse.com/amazon-private-

label-brands

39 Daniel Keyes, “3rd-party sellers are thriving on Amazon,” Business Insider, May 13, 2019, https://www.businessinsider.com/amazon-third-party-sellers-

record-high-sales-2019-5
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not require Amazon to disclose the Gross Value of Merchandise sold on its platform.*® But
Amazon likely controls between half and three quarters of e-commerce in the U.S.,* including
nearly 90 percent of e-books, more than 80 percent of e-readers, and more than 40 percent of
print books. > Amazon also holds more than three fourths of all digital transactions in toys and
games, household essentials, electronics, personal care, and appliances. Marketing experts note
that Amazon simply is the marketplace; brands who choose not to sell on Amazon are simply
“abdicating their presence” in the key online marketplace and allowing third parties to manage
their branded products. ¥

AMAZON PRIME

Amazon likely controls
between half and three

Amazon Prime is often understood as a customer loyalty
program for Amazon, but the point of Prime is to enhance
quarters of e-commerce the corporation’s gatekeeping power over online shopping.
in the U.S. The product launched as a $79 annual fee for free two-
day shipping on a host of “Prime Eligible” products. Prime

Eligible products have become far more popular on the
site than products that are not Prime Eligible. In pursuit of
gatekeeping power over consumers, Amazon lost revenue
by foregoing money customers would otherwise pay for shipping. Today, Amazon wields
Prime Eligibility as a weapon against its third-party merchants; merchants who use Amazon’s
warehouse and use Fulfillment by Amazon (FBA) automatically get Prime Eligibility, and thus
better access to customers.**

Amazon has added new benefits to Prime, including free video and music. Today, a basic
subscription costs $119 a year and includes free grocery delivery, Prime Reading, Prime
Wardrobe, Whole Foods discounts, and free Twitch content. By 2019, Prime had more than 150
million users globally. Amazon does not break out its revenue for Prime separately, so there is no
way to know whether this product makes money on its own or is simply a way of tying together
Amazon services for anti-competitive purposes.*

40 See: Avenue7Media CEO Jason Boyce, LinkedIn post, https://www.linkedin.com/posts/jasonrboyce_wal t-sur bay-in-us: ce-activity-
6678628307845554176-W-Eo/37 See 48 CFR, chap. 1, part 13.

41 Priya Anand, ‘What’s Amazon’s Share of Retail? Depends Who You Ask,” The Information, June 13, 2019, https://www.theinformation.com/articles/whats-
amazons-share-of-retail-depends-who-you-ask

42 Matt Day and Jackie Gu, “The Enormous Numbers Behind Amazon’s Market Reach,” Bloomberg, March 27, 2019, https://www.bloomberg.com/graphics/2019-
amazon-reach-across-markets/?sref=ZvMMMOkz; Kimberly Clark, “Google + Amazon: Data on market share, trends, searches from Jumpshot,” Search Engine
Watch, August 1, 2019, https://www.searchenginewatch.com/2019/08/01/amazon-google-market-share/

43 Kimberly Clark, “Google + Amazon: Data on market share, trends, searches from Jumpshot.”

44 See: question #61 in Responses to Questions for the Record following the July 16, 2019, Hearing of the Subcommittee on Antitrust, Commercial, and
Administrative Law, C ittee on the Judiciary, Entitled “Online Platforms and Market Power, Part 2: Innovation and Entrepreneurship” October 11, 2019, https://
docs.house.gov/meetings/JU/JU05/20190716/109793/HHRG-116-JU05-20190716-SD038.pdf

45 Matt Day and Jackie Gu, “The Enormous Numbers Behind Amazon’s Market Reach,” Bloomberg, March 27, 2019, https://www.bloomberg.com/
graphics/2019-amazon-reach-across-markets/?sref=ZvMMMOkz
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FULFILLMENT BY AMAZON AND AMAZON LOGISTICS

Fulfillment by Amazon (FBA) provides storage and shipping for many of the third-party sellers
who post on Marketplace. Analysts argue that Amazon effectively coerces sellers into using FBA
by making use of FBA a de facto requirement to achieve the “buy box,” or the boxed location

on an Amazon product page, from which 80 to 90 percent of customers make their purchases.
Though Amazon denies any such tying arrangement, the corporation did acknowledge it makes
FBA products more likely to become “Prime Eligible” and thus more likely to be placed in the
“buy box” and purchased by Prime subscribers.*

Amazon Logistics is the corporation’s expanding network of third-party, contracted delivery
services. This logistics network of more than 800 independent contractors provides storage,
shipping, and delivery for many of their packages.”” The network has ramped up quickly over the
last few years; Amazon delivered nearly 50 percent of its own packages in 2019, approximately
4.8 million packages daily in the U.S., compared to less than 15 percent in 2017.4

As Amazon’s delivery network gets more powerful, it is taking market share from delivery giants
like FedEx and UPS.* Such a delivery network adds one more potential gatekeeping chokepoint,
while adding fortifications to already existing chokepoints. For instance, Amazon’s dominance as
a customer of package delivery gives its delivery network an unfair advantage over rivals, since
Amazon can simply preference the use of its own delivery network for its packages. Then, as its
delivery network becomes dominant, it will have the ability to foreclose retail competitors from
equal usage of an important logistics facility.

This network also enables the corporation to offload liability while retaining control. Amazon
may choose the contracting system for delivery to distance itself from unsafe speed required to
meet Amazon’s exacting standards,*® as much as a package delivered every two minutes.

46 Stacy Mitchell and Shaoul Sussman, “How Amazon Rigs Its Shopping Algorithm,” Pro-Market, November 6, 2019, https://promarket.org/how-amazon-
rigs-its-shopping-algorithm/; See: question #5 in Responses to Questions for the Record following the July 16, 2019, Hearing of the Subcommittee on Antitrust,
Commercial, and Administrative Law, Committee on the Judiciary, Entitled “Online Platforms and Market Power, Part 2: Innovation and Entrepreneurship” October
11, 2019, https://docs.house.gov/meetings/JU/JU05/20190716/109793/HHRG-116-JU05-20190716-SD038.pdf

47 Caroline O’Donovan, Ken Bensinger, and Patricia Callahan, “Sen. Blumenthal Called Amazon’s Response To Delivery Inquiry ‘Evasive,”” BuzzFeed News, October
3, 2019, https://fortune.com/2019/09/16/amazon-in-house-top-products-clothes-food-amazonbasics/

48 Sebastian Herrera and Vanessa Qian, “How Amazon’s Shipping Empire Is Challenging UPS and FedEx,” The Wall Street Journal, August 29, 2019, https://www.
wsj.com/articles/how-amazons-shipping-empire-is-challenging-ups-and-fedex-11567071003

49 Sebastian Herrera and Vanessa Qian, “How Amazon’s Shipping Empire Is Challenging UPS and FedEx,” The Wall Street Journal, August 29, 2019.

50 Patricia Callahan, Caroline O’Donovan, and Ken Bensinger, “Amazon Cuts Contracts With Delivery Companies Linked to Deaths,” ProPublica, October 11, 2019,
https://www.propublica.org/article/amazon-cuts-contracts-with-delivery-companies-linked-to-deaths

51 Caroline O’Donovan and Ken Bensinger, “The Cost of Next-Day Delivery,” BuzzFeed News, August 31, 2019, https://www.buzzfeednews.com/article/
carolineodonovan/amazon-next-day-delivery-deaths
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AMAZON ADVERTISING

Amazon’s advertising platform is large and growing rapidly. By late 2018, the corporation was the
third-largest digital ad seller in the U.S., behind Google and Facebook, and though the firm does not
break out revenue, analysts estimate that it had over $10 billion in annual revenue that year alone.*
Morgan Stanley estimated in early 2019 that Amazon’s ad platform alone was worth $125 billion,
more than Nike or IBM.*

Amazon Advertising has gained market share quickly. By 2023, the corporation is expected to hold
14 percent of total U.S. digital ad sales, up by 10 percent since 2018.>

Amazon’s advertising business is propelled by three different factors unique to the corporation.
First, Amazon has granular data about customers and purchases on its platform, data that not even
Google and Facebook can provide. Second, Amazon Advertising has access to must-have ad space
on Amazon.com, both banner ads and “sponsored products” spaces based on keyword searches,
akin to slotting fees for shelf space at retail chains. Third, Amazon advertising has access to a ready
base of third-party merchants dependent on access to Amazon.com and customers.

Some merchants claim that Amazon uses access to customers as leverage to force them to spend
more on marketing.” The corporation has narrowly denied tying access to customers to advertising,
but it admitted that Amazon, in negotiations with vendors, “may agree to provide certain marketing
or promotional services as part of a package of terms that are acceptable to both parties.”*

Amazon Advertising offers a range of opportunities for Amazon to tilt the playing field in other
areas. Its granular advertising data could enable the corporation to better understand what products
are popular, and thus aid in the corporation’s copycat private label strategy.”” For example, Amazon
executives have discussed using its data stores, advertising business, Alexa, Amazon Music, and
Audible products to enter the podcast market.>®

52 Lara O’Reilly and Laura Stevens, “Amazon, With Little Fanfare, Emerges as an Advertising Giant,” The Wall Street Journal, November 27, 2018, https://www.wsj.
com/articles/amazon-with-little-fanfare-emerges-as-an-advertising-giant-1543248561?mod=article_inline

53 Karen Weise, “Amazon Knows What You Buy. And It’s Building a Big Ad Business From It,” The New York Times, January 20, 2019, https://www.nytimes.
com/2019/01/20/technology/amazon-ads-advertising.html

54 Audrey Schomer, “How Amazon Advertising is eating into the digital ad market currently dominated by Google & Facebook in 2020,” Business Insider,
December 18, 2019, https://www.businessinsider.com/amazon-advertising-market-outlook

55 Jason Del Ray, “An Amazon revolt could be brewing as the tech giant exerts more control over brands,” Recode, November 28, 2019, https://www.vox.
com/2018/11/29/18023132/amazon-brand-policy-changes-marketplace-control-one-vendor

56 See: question #57 in Responses to Questions for the Record following the July 16, 2019, Hearing of the Subcommittee on Antitrust, Commercial, and
Administrative Law, C ittee on the Judiciary, Entitled “Online Platforms and Market Power, Part 2: Innovation and Entrepreneurship” October 11, 2019, https://
docs.house.gov/meetings/JU/JU05/20190716/109793/HHRG-116-JU05-20190716-SD038.pdf.

57 Hal Singer and Shaoul Sussman, “Can It. Amazon Is Not Your Typical Grocery Store,” Wired, May 4, 2020, https://www.wired.com/story/opinion-can-it-
amazon-is-not-your-typical-grocery-store/

58 SaraFischer, “Scoop: Amazon’s local podcast play,” Axios, May 26, 2020, https://www.axios.com/amazon-local-podcasts-498bf9bb-91f6-4a72-bbb4-
60c2352fc67a.html
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AMAZON WEB SERVICES

Amazon Web Services, or AWS, is likely the most profitable arm of the Amazon corporation.
AWS provides cloud services for millions of customers, including the CIA, NASA, Netflix,
Airbnb, Hilton, T-Mobile, and Monsanto, occupying roughly 40 percent of the cloud market
in total.”

Risks involved in the heavy concentration of cloud computing services become clear when AWS
experiences a service blackout or technical bug. In 2017, for example, a single worker inputted

a typo,®® and websites across the country went down.® In 2019, a server outage caused the loss
of data from several customers; one commentator remarked, “Reminder: The cloud is just a
computer in Reston with a bad power supply.”®

As of 2019, AWS comprises approximately half of Amazon’s yearly operating income,® providing
a revenue stream - nearly $26 billion in 2018, more than McDonald’s or Qualcomm -that the
parent corporation draws from as it expands into other segments of the economy.®* While there
is competition for cloud computing services, Amazon’s AWS is able to wield vendor lock-in
power against existing customers, who find it costly to move to a different provider.

Similar to Amazon’s tactics on the Marketplace, the corporation’s insight into its competitors’
data allows it to view what open source software is popular on Amazon Web Services and copy
that software, a practice called “strip-mining.”® Open source software is a concept unique to the
software world; developers allow public editing or use of their code for free. Amazon disrupts
this system by copying the code and putting it behind a paywall.

Deutsche Bank has picked up on comments by an Amazon retail rival who argues that AWS is
subsidizing the retail side of Amazon’s business.*

59 Russell Brandom, “Using the internet without the Amazon Cloud,” The Verge, July 28, 2018, https://www.theverge.com/2018/7/28/17622792/plugin-use-the-
internet-without-the-amazon-cloud

60 Ben Fox Rubin, “A typo blew up part of the internet Tuesday,” CNET, March 2, 2017, https://qz.com/1539546/amazon-web-services-brought-in-more-money-
than-mcdonalds-in-2018/

61 Ben Fox Rubin and Caitlin Petrakovitz, “No, you’re not crazy. Part of the internet broke,” CNET, February 28, 2017, https://www.cnet.com/news/amazon-web-
services-aws-s3-service-problem/.

62 Shaun Nichols, “AWS celebrates Labor Day weekend by roasting customer data in US-East-1 BBQ,” The Register, September 4, 2019, https://www.theregister.
co.uk/2019/09/04/aws_power_outage_data_loss/.

63 Nathan Reiff, “How Amazon Makes Money,” Investopedia, December 9, 2019, https://www.investopedia.com/how-amazon-makes-money-4587523

64 Alison Griswold, “Amazon Web Services brought in more money than McDonald’s in 2018,” Quartz, February 1, 2019, https://qz.com/1539546/amazon-web-
services-brought-in-more-money-than-mcdonalds-in-2018/

65 Daisuke Wakabayashi, “Prime Leverage: How Amazon Wields Power in the Technology World,” The New York Times, January 15, 2019, https://www.nytimes.
com/2019/12/15/technology/amazon-aws-cloud-competition.html

66 Eugene Kim, “Amazon’s cloud is funding its war on Walmart, rival says,” Business Insider, November 11, 2016, https://www.businessinsider.com/amazons-
cloud-is-funding-its-war-on-walmart-rival-says-2016-11
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ALEXA

Alexa is the most popular voice computing platform, embedded in tens of millions of Amazon
Echo and Fire devices and integrated into thousands of third party products, from Facebook
Portal, Sony headphones, thermostats, lightbulbs, lamps and routers to automobiles, including
GM, Toyota, Volkswagen, and Lamborghini.®’

This technology was originally licensed from another firm and used in Amazon’s failed Fire
Phone; when Bezos heard the voice-activated component, he devoted millions of dollars to
developing internal voice recognition software.®® Voice recognition technology is controversial
for its invasive position; Amazon records and stores longer snippets of audio than users are led to
believe, and human analysts transcribe that audio.®

Alexa voice recognition applications are known as skills and can be programmed to do any
number of tasks, from controlling home electronics and lighting to playing Spotify to reading
a bedtime story. Amazon serves as both a platform and a competitor on top of that platform,
creating its own set of skills and hardware products in competition with third parties. In 2015,
Amazon spent $100 million on funding start-ups building products integrated into Alexa, but
some of those entrepreneurs claim that Amazon simply copied what they had created.”®

One key problem with Alexa is the anti-competitive nature of control of such a key resource

as voice computing platforms by a large conglomerate with the incentive to self-deal. A simple
example is that the default music service for Alexa is Amazon Music, a service available for free
to Prime members. Far from an innocuous choice, such “default bias” is a key mechanism to
organize market structure in digital markets.”

Finally, Alexa fortifies the power of Amazon’s Marketplace by providing more customer data

to the system and by giving Marketplace the ability to set only one top product for each voice
command. As the New York Times reported in 2018, “consumers asking Amazon’s Alexa to “buy
batteries” get only one option: AmazonBasics.”

67 Andrew J. Hawkins, “Lamborghini and Rivian are the latest automakers to add Amazon’s Alexa to their cars,” The Verge, January 6, 2020, https://www.
theverge.com/2020/1/6/21048587/lamborghini-rivian-amazon-alexa-integration-cars-ces-2020; Daniel Wroclawski, Samantha Gordon, Sarah Kovac, and
Cinnamon Janzer, “Everything that Works with Amazon Echo and Alexa,” Reviewed, December 19, 2019, https://www.reviewed.com/smarthome/features/
everything-that-works-with-amazon-echo-alexa

68 Charles Duhigg, “Is Amazon Unstoppable?” New Yorker, October 10, 2019, https://www.newyorker.com/magazine/2019/10/21/is-amazon-unstoppable

69 Matt Day, Giles Turner, and Natalia Drozdiak, “Amazon Workers Are Listening to What You Tell Alexa,” Bloomberg, April 10, 2019, https://www.bloomberg.com/
news/articles/2019-04-10/is-anyone-listening-to-you-on-alexa-a-global-team-reviews-audio?sref=ZvMMMOkz

70 Patience Haggin, “Startups Weigh Pros, Cons of Alexa Fund,” The Wall Street Journal, August 28, 2017, https://www.wsj.com/articles/startups-weigh-pros-
cons-of-alexa-fund-1503919800; Lina Khan, “The Separation of Platforms and Commerce,” Columbia Law Review, 119, no. 4 (2019), https://columbialawreview.org/
content/the-separation-of-platforms-and-commerce/

71 See: “Digital Platforms Inquiry,” Australian Competition & Consumer Commission, June 2019, https://www.accc.gov.au/system/files/Digital%20
platforms%20inquiry%20-%20final%20report.pdf

72 Julie Creswell, “How Amazon Steers Shoppers to Its Own Products,” The New York Times, June 23, 2018, https://www.nytimes.com/2018/06/23/business/
amazon-the-brand-buster.html
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RING

Ring, formerly an independent technology start-up, was acquired by Amazon in 2018 and has
become a major part of Amazon’s drive into data collection. Ring offers a subscription service
doorbell with a camera that connects to an app, allowing the owner to screen visitors and
observe package delivery. Ring doorbells are part of a gateway to the “smart home,” a set of
digital services that include Alexa and offer more granular consumer control over the home

environment, while enabling intrusive surveillance.

Amazon refuses to release exact Ring sales numbers, but the corporation has sold millions of
units in just the last two years, with nearly 400,000 units sold in December 2019 alone.” One
independent analyst found that 36 percent of American homes have installed a video door bell,
with Ring as the market leader.”

While each Ring offers its user a camera for security purposes, when put together these cameras
create a massive private surveillance network and provide data Amazon can use to improve
facial recognition technology. Ring’s surveillance network has expanded as police departments
request access to video footage from local residents. Amazon has also partnered with police
departments, in some cases allowing them to request footage without a warrant, circumventing

standard criminal justice proceedings.”

AMAZON STUDIOS

Amazon Studios is increasingly a significant buyer in filmmaking and distribution. In 2019,
Amazon Studios spent around $6 billion purchasing content.” It is also in the process of
aggressive hiring, ramping up its production team to 3,000 employees.”” As with other parts of
the Amazon corporation, executives are careful to leverage the huge reach of Amazon’s brand in
their negotiations.

Amazon Marketplace, Amazon Music (which allows Prime members to access free music),
Audible, and Twitch live-streaming services are all part of Amazon Studios’ sell to filmmakers.”
In one example, Amazon Studios reached a deal with Rihanna to film her fashion collection’s

73  Rani Molla, “Amazon Ring sales nearly tripled in December despite hacks,” Recode, January 21, 2020, https://www.vox.com/recode/2020/1/21/21070402/
amazon-ring-sales-jumpshot-data

74 “Amazon’s Ring Leads Google’s Nest As 16% Of US Homes Adopt Video Doorbells: Strategy Analytics,” Business Wire, February 13, 2020, https://www.
businesswire.com/news/home/20200213005824/en/Amazon%E2%80%99s-Ring-Leads-Google%E2%80%99s-Nest-16-Homes

75 Drew Harwell, “Doorbell-camera firm Ring has partnered with 400 police forces, extending surveillance concerns,” The Washington Post, August 28,

2019, https://www.washingtonpost.com/technology/2019/08/28/doorbell-camera-firm-ring-has-partnered-with-police-forces-extending-surveillance-
reach/?arc404=true

76  Alex Sherman, “How the epic ‘Lord of the Rings’ deal explains Amazon’s slow-burning media strategy,” CNBC, March 8, 2019, https://www.cnbc.
com/2019/03/08/amazon-prime-video-feature.html

77  Christina Binkley, “How Jennifer Salk Turned Amazon Studios Into a Storytelling Powerhouse,” Elle, October 14, 2019, https://www.elle.com/culture/movies-
tv/a29461367/jennifer-salke-amazon/.

78  Christina Binkley, “How Jennifer Salk Turned Amazon Studios Into a Storytelling Powerhouse,” Elle, October 14, 2019.

AMERICAN ECONOMIC LIBERTIES PROJECT — 19



New York Fashion Week show while simultaneously selling her lingerie on Amazon Marketplace.
Amazon Studios is also a key part of the offering for Amazon Prime, fortifying the company’s
control over online customers.

AMAZON RETAIL: WHOLE FOODS, AMAZON GO GROCERY, AMAZON
CONVENIENCE STORES, AMAZON BOOKS

Amazon operates seven different physical retail outlets, including a convenience store, two types
of grocery stores, a bookstore, and an electronics store to let customers try out devices. The
most important and largest is Whole Foods, a high-end grocery store chain, that was acquired by
Amazon in June 2017 for $13.4 billion. Whole Foods serves as a pickup point for Amazon Prime
members, is part of Amazon’s data collection network, and uses Prime as its loyalty program.
The company regularly collects data on its shoppers by offering a discount for Prime members if
they scan an associated barcode.

To date, Amazon’s forays into physical retail are in their experimental stage, but the corporation
has created “Just Walk Out” technology as a cashier-less experience. It is attempting to sell

this automated checkout service to rival retail outlets, becoming an operating system platform
for physical stores. It is possible that such integration could enable Amazon to reproduce

the dynamic of being both a platform and a competitor in the physical world of retail.”” The
pandemic has put these plans on hold, though the collapse of rival retailers is likely to enable
Amazon to springboard into physical retail dominance.

AMAZON’S UNFAIR AND ABUSIVE PRACTICES

Amazon pursues a variety of tactics that undermine fair and open markets, harming small
businesses, workers, and consumers. These include monopolization through practices such as
predatory pricing, tying of products, and using third-party sellers’ data against them. Others go
against guidance offered by regulators; for example, Amazon’s advertising revenue sells ad slots
that seem to be in violation of the Federal Trade Commission’s 2013 guidance on deceptive search
engine practices. Still others are abusive to workers, such as traditional anti-union tactics.

Below, we demystify an incomplete set of abusive behaviors and monopolistic tactics that Amazon
consistently employs.

79 Jeffrey Dastin, “Amazon launches business selling automated checkout to retailers,” Reuters, March 9, 2020, https://www.reuters.com/article/us-amazon-
com-store-technology/amazon-launches-business-selling-automated-checkout-to-retailers-idUSKBN20WOOD
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AMAZON ENGAGES IN PREDATORY PRICING

Amazon’s anticompetitive behavior includes to what appears to be predatory pricing. While laws
against predatory pricing haven’t been enforced for decades, predatory pricing occurs when a
company lowers prices below cost in an attempt to drive rivals from the market.®° Predatory
pricing differs from aggressive price competition because predatory pricing is not about offering
a more efficient service; it is about gaining market share purely through financing losses with
external capital sources or cross-subsidized through other cash-generating divisions.

The most striking example of Amazon’s predatory pricing strategy took place in the 2000s
with competing retailer Quidsi, the company behind Diapers.com and Soap.com, popular sites
for baby and cleaning supplies.® In 2009, Quidsi executives refused an acquisition offer from
Amazon. In response, Amazon lowered its Marketplace prices on baby supplies, and Amazon
also directly pegged its baby supplies prices to Diapers.com prices. Executives at Quidsi
calculated that Amazon Marketplace lost over $100 million during three months on diapers
alone. Jeff Bezos, reportedly, at one point threatened to price diapers at zero.®? Quidsi sold

to Amazon.

Regulators carefully watched corporations for predatory pricing actions throughout much of the
20th century. However, in the 1970s and 1980s, scholars began to suggest that predatory pricing
was an illogical business strategy and thus did not often occur. As a result, predatory pricing
case law now requires that plaintiffs prove what is called recoupment. Plaintiffs must show that
the corporation in question lowered prices below cost and has plans and a plausible strategy

to raise them again to recoup its lost revenue after acquiring market power. Thus, proving
predatory pricing claims is virtually impossible.

Defanged predatory pricing doctrine has empowered chain stores in general, but Amazon has
leveraged the decline of this legal barrier with unique capabilities. It is capable of running for
decades at a loss, and it is capable of cross-subsidizing predatory pricing through its multiple
business entities. Amazon Web Services, for example, can make up for lost revenue on Amazon
Marketplace or Alexa. Further, shareholders are willing to give Amazon a long leash, recognizing
that predatory practices may lose money upfront but will translate to long-term monopoly power
and profits.

80 Lina M. Khan, “Amazon’s Antitrust Paradox,” Yale Law Journal, 126, no. 3 (2017).37 See 48 CFR, chap. 1, part 13.

81 Lina M. Khan, “Amazon’s Antitrust Paradox.”

82 Will Oremus, “The Time Jeff Bezos Went Thermonuclear on Diapers.com,” Slate, October 10, 2013, https://slate.com/technology/2013/10/amazon-book-how-
jeff-bezos-went-thermonuclear-on-diapers-com.html

AMERICAN ECONOMIC LIBERTIES PROJECT — 21



AMAZON ENGAGES IN TYING AND BUNDLING STRATEGIES

Tying means forcing customers of one product to buy a second product in a distinct market.
Third party merchants claim Amazon uses this tactic by tying its marketplace to its logistics
network, Fulfillment by Amazon. The mechanism of tying is subtle, but powerful. Selling
through Amazon’s marketplace means fighting over real estate with other merchants, including
Amazon itself, so that your product gets placed in front of the customer when they choose to
make a purchase. This important real estate on the Amazon page is called the “buy box,” which
is the button on the right of the page that sets the default merchant from whom the customer will
buy if the customer adds an item to his or her cart, or selects “one click shipping.” Eighty to 90
percent of customers use the merchant that wins the buy box, so winning the buy box essentially
means being able to sell on Amazon.®

Though the algorithm for who wins the buy box is secret, independent researchers who have
reverse-engineered it have determined it relies on several factors like speed, price, product
ratings, whether the product is prime-eligible, and reliability of delivery. The tie to FBA happens
in two ways. First, merchants who use FBA get their products to be “Prime Eligible” and thus
more likely to be placed in the “buy box.”®* Second, the fulfillment method is the single most
important factor in how Amazon selects the winner of the buy box. Paying for Fulfillment by
Amazon gets the merchant a perfect score on the metrics related to fulfillment. Though Amazon
denies the claim of a direct tie between FBA and its marketplace services, for sellers to be able to
reach the most customers, using FBA does tend to make it more likely to be placed in the

“buy box.”#

FBA is often more expensive than alternative options, and Amazon continues to raise prices.%¢
Sellers have challenged this arrangement. In November 2019, a third-party retailer wrote to
Congress accusing the corporation of bundling its Marketplace and logistics services together
illegally.?” The seller noted that, by requiring sellers to use FBA, Amazon has the latitude to
continue to raise prices. The seller’s internal research revealed FBA’s prices to be up to 35
percent higher than competing services.

83 Stacy Mitchell and Shaoul Sussman, “How Amazon Rigs Its Shopping Algorithm,” Pro-Market, November 6, 2019, https://promarket.org/how-amazon-rigs-its-
shopping-algorithm/

84 See: question #61 in Responses to Questions for the Record following the July 16, 2019, Hearing of the Subcommittee on Antitrust, Commercial, and
Administrative Law, C ittee on the Judiciary, Entitled “Online Platforms and Market Power, Part 2: Innovation and Entrepreneurship” October 11, 2019, https://
docs.house.gov/meetings/JU/JU05/20190716/109793/HHRG-116-JU05-20190716-SD038.pdf

85 Stacy Mitchell and Shaoul Sussman, “How Amazon Rigs Its Shopping Algorithm,” Pro-Market, November 6, 2019, https://promarket.org/how-amazon-
rigs-its-shopping-algorithm/; See: question #5 in Responses to Questions for the Record following the July 16, 2019, Hearing of the Subcommittee on Antitrust,
Commercial, and Administrative Law, Committee on the Judiciary, Entitled “Online Platforms and Market Power, Part 2: Innovation and Entrepreneurship” October
11, 2019, https://docs.house.gov/meetings/JU/JU05/20190716/109793/HHRG-116-JU05-20190716-SD038.pdf
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AMAZON PREFERENCES ITS OWN PRODUCTS ON PLATFORMS IT
CONTROLS

Since Amazon both runs and competes on its own platform, there are ample opportunities for
it to give its own products preferential treatment over cheaper or better-reviewed products
from third-party sellers. As noted earlier, it makes its own products the default on Alexa’s voice
activated software, so when a customer asks for batteries, they receive Amazon’s

branded batteries.

It also preferences its own products on in Marketplace, giving them the “Buy Box” positions on
product pages, as shown below, even when there are other options that are cheaper or the same
price. For this teakettle, Amazon has privileged its own product for the Buy Box, even though
cheaper products are available from other sellers.
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As one Marketplace seller put it, “If you don’t have the buy box, and you’re the same price as

Amazon, you get zero sales.”8

On lists of search results, Amazon also places its own private-label branded products first, at

86 Stacy Mitchell and Shaoul Sussman, “How Amazon Rigs Its Shopping Algorithm,” Pro-Market, November 6, 2019, https://promarket.org/how-amazon-rigs-its-
shopping-algorithm/

87 Spencer Soper, “Amazon Is Accused of Forcing Up Prices in Antitrust Complaint,” Bloomberg, November 8, 2019, https://www.bloomberg.com/news/
articles/2019-11-08/amazon-merchant-lays-out-antitrust-case-in-letter-to-congress?utm_source=url_link&sref=ZvMMMOkz

88 Sally Hubbard, Testimony before the Senate Judiciary Committee Subcommittee on Antitrust, Competition Policy and Consumer Rights, March 10, 2020,
https://www.judiciary.senate.gov/imo/media/doc/Hubbard%20Testimony.pdf
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the top left of the page, where buyers are most likely to click. According to ProPublica, Amazon
has preferenced its own products in this way for many items, including diapers, copy paper,
children’s pajamas, mattresses, trail mix, and lightbulbs.?® Prominent positioning also allows
Amazon to boost prices, since many shoppers are unlikely to scroll further for a better deal.
Amazon usually charges companies to push product placement so high, but it doesn’t charge
itself. In other words, it’s forgoing ad revenue to promote its own products in a bid for long-term

market dominance.

AMAZON ABUSES BARGAINING POWER AGAINST SUPPLIERS, PLATFORM
DEPENDENTS, AND CUSTOMERS

Amazon uses its control of platforms on which hundreds of thousands of businesses rely in a
host of anti-competitive ways. First, Amazon squeezes third party merchants on price. Amazon
Marketplace is a power-buyer, meaning it exerts heavy price control over the third-party
businesses that supply its platform and requiring that they adhere to its “fair pricing policy.”
This policy means that the seller is always required to offer Amazon its lowest price

available anywhere.

In other words, if a seller is offering a product on Amazon Marketplace and on the seller’s own
website, the seller cannot offer a lower price on its website than on the Marketplace. Amazon’s
fair pricing policy could also be called a most favored nation clause, or MFN. Amazon’s use of
MFNs is the subject of a current lawsuit in federal court alleging Amazon is using MFN clauses
despite promising the FTC it would stop.”®

Sometimes, Amazon arbitrarily lowers prices on goods sold by third-party businesses. As the
CEO of PopSockets testified at a Congressional hearing, “the Amazon Retail team frequently
lowered their selling price of our product and then ‘expected’ and ‘needed’ us to help pay for
the lost margin.”®! In other words, Amazon chose to lower the price on PopSockets and then
expected PopSockets to make up the difference in cost.”

Amazon also sets non-monetary terms in ways that privilege its gatekeeping power. For instance,
Amazon closely monitors and regulates the relationship between third-party businesses who
use its platforms and the customers of those businesses. Amazon packaging is standard; third-

89 Renee Dudlee, “Amazon’s New Competitive Advantage: Putting Its Own Products First,” ProPublica, June 6, 2020, https://www.propublica.org/article/
amazons-new-competitive-advantage-putting-its-own-products-first.

90 Mike Leonard, “Amazon Accused of Monopolization, Massive Price-Fixing Scheme,” Bloomberg Law, March 20, 2020, https://news.bloomberglaw.com/
mergers-and-antitrust/amazon- d-of: polization-massive-price-fixing-scheme

91 David Barnett, Testimony before the House Judiciary Committee, Antitrust, C cial, and Administrative Law Sub ittee, January 15, 2020, https://
docs.house.gov/meetings/JU/JU05/20200117/110386/HHRG-116-JUO5-Wstate-BarnettD-20200117.pdf

92 David Barnett, Testimony before the House Judiciary Committee, Antitrust, Commercial, and Administrative Law Subcommittee, January 15, 2020; See:
questions #3-4 in Responses to Questions for the Record following the July 16, 2019, Hearing of the Subcommittee on Antitrust, C cial, and Administrative
Law, C ittee on the Judiciary, entitled “Online Platforms and Market Power, Part 2: Innovation and Entrepreneurship” October 11, 2019, https://docs.house.gov/
meetings/JU/JU05/20190716/109793/HHRG-116-JU05-20190716-SD038.pdf
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party sellers cannot use their own boxes or branding to establish independent relationships
with customers, unless the business has a relatively large amount of power over a brand and can
lobby Amazon to change its policy. As one seller told Digiday, “There’s probably what I would
call ‘classes’ of Amazon sellers — those that are at the bottom don’t have much liberty but those
that at the top do. They can command greater revenue whereas everybody else has to deal with
whatever they’re given.”*?

~— Amazon Storefronts: Goldest Karat © 2
Watch later Share

MORE VIDEOS

Amazon’s advertisements feature small business owners shipping their products with branded
packaging, although Amazon rarely allows merchants to feature their own branding. **

Recently, Amazon has become even more assertive in using its dominance over Marketplace
to take in more logistics revenue. During the 2019 holiday season, Amazon banned third-
party retailers who wanted to sell through Amazon Prime from using FedEx Ground, citing
slow deliveries from FedEx.”” With little notice, Amazon upended the shipping plans of untold
numbers of retailers, effectively forcing them to switch to FBA during the busiest shipping
time of the year. Amazon even blocked consumers from being able to find merchants who
offered faster shipping options by refusing to let sellers into its Seller Fulfilled Prime program,
seemingly as a way of forcing merchants to use Fulfillment by Amazon.”

93 Suman Bhattacharyya, “’Brands want to own the delivery moment’: How sellers navigate Amazon’s packaging rules,” Digiday, January 11, 2019, https://digiday.
com/retail/amazon-sellers-navigate-packaging-rules/

94 See https://www.youtube.com/watch?time_continue=25&v=C6ilCyDFFXA&feature=emb_logo

95 Paul Ziobro, “Amazon Lifts Ban on FedEx Ground for Third-Party Prime Shipments,” The Wall Street Journal, January 14, 2020, https://www.wsj.com/articles/
amazon-lifts-its-ban-on-fedex-ground-for-third-party-prime-shipments-11579031034

96 Ron Knox and Shaoul Sussman, “How Amazon Used the Pandemic to Amass More Monopoly Power,” The Nation, June 26, 2020, https://www.thenation.com/
article/politics/: -bezos-pandemi ly/.
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AMAZON DECEPTIVELY FORMATS SEARCH RESULTS

Amazon uses its ad placement system to extract revenue and loyalty from third-party sellers,
showing an average of seven to eleven sponsored listings on the first page of shopping results on
desktop.”” Third-party sellers can pay to appear higher in the list of search results for a specific
keyword.”® Then, if a customer clicks on the advertised product, the third-party seller is charged a
small fee for the ad.

Amazon’s advertising seems to violate several key tenets of the FTC’s guidance on search engine
advertising.”” The FTC recommends that search engine platforms use prominent shading with

a clear outline and/or a prominent border to offset sponsored results from other results. It also
recommends that corporations use labels to denote advertising that are “large and visible enough
for consumers to notice,” with font that is “adequately sized.”

Amazon is not compliant with these recommendations. The platform offers no shading or borders
around sponsored ads, and the language is in a small, gray font.
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97 See: question 42 in Responses to Questions for the Record following the July 16, 2019, Hearing of the Subcommittee on Antitrust, Commercial, and
Administrative Law, Committee on the Judiciary, Entitled “Online Platforms and Market Power, Part 2: Innovation and Entrepreneurship” October 11, 2019, https://
docs.house.gov/meetings/JU/JU05/20190716/109793/HHRG-116-JU05-20190716-SD038.pdf

98 Margot Whitney, “Complete Beginner’s Guide to Advertising on Amazon,” WordStream, August 27, 2019, https://www.wordstream.com/blog/ws/2017/09/11/
amazon-advertising

99 Federal Trade C: letter to technology regarding search engine advertising, June 24, 2013, https://www.ftc.gov/sites/default/files/
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While Amazon ads on this search page are marked “Sponsored” (surrounded by the red box, added
after), the text is small and difficult to see. Otherwise, the ads are indistinguishable from the other
products. But the products appearing first translates into more sales, so sellers feel compelled to
pay for ads.

AMAZON SURVEILS, COPYCATS, AND USES PROPRIETARY DATA AGAINST
BUSINESSES

Amazon has data on sales numbers and revenue for each individual third-party seller, which
search terms were used to access which products, how long a consumer hovered their mouse over
a product link, and which products are doing particularly well. It weaponizes that data against
sellers themselves.

If Amazon identifies a bestselling product, the corporation can copy it for its own sales and
prioritize its version in the search results.’® This has happened, for example, with Rain Design’s
laptop stand,'® Allbirds’s shoes,'®? and the Instant Pot,°* along with many others. Amazon has
denied such behavior, including before Congress, but an April Wall Street Journal report confirmed
that it occurs.!**
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101 Spencer Soper, “Got a Hot Seller on Amazon? Prepare for E-Tailer to Make One Too,” Bloomberg, April 20, 2016, https://www.bloomberg.com/news/
articles/2016-04-20/got-a-hot-seller-on-amazon-prepare-for-e-tailer-to-make-one-too?sref=ZvMMMOkz

102 Michelle Cheng, “Amazon’s Allbirds clone shows its relentless steamrolling of brands,” Quartz, September 22, 2019, https://qz.com/1713763/amazons-latest-
copycat-brand-allbirds/

103 “AmazonBasics Electric Steamer,” Amazon.com, accessed March 26, 2020, https://www.amazon.co.uk/Amazonbasics-purpose-Electric-Pressure-Stainless/
dp/BO79LPM137?tag=skim1x149953-21

104 Mattioli, Dana, “Amazon Scooped Up Data From Its Own Sellers to Launch Competing Products,” The Wall Street Journal, April 23, 2020 https://www.wsj.com/
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Currently, there is very little that the original seller can do to combat this legal but abusive
conduct. At least two businesses, Williams Sonoma and Sonos, have publicly accused Amazon
of trademark infringement and copycatting. Williams Sonoma has sued Amazon for tricking
consumers into thinking Williams Sonoma-branded products are coming directly from Williams
Sonoma.!®> Sonos has testified against Amazon for creating a voice-activated speaker remarkably
similar to Sonos’, but the company cannot afford to sue Amazon.°

Amazon’s extension into home products like Alexa and Nest is the latest iteration of the
corporation’s data collection practices. Amazon has deep insight into the behavior of the millions
of customers using its online Marketplace, shopping at Whole Foods, using Amazon Web Services,
or watching Amazon Video. Because the corporation operates all of these lines of business,

it is able to use data collected from one platform (like Whole Foods) to target consumers on
another platform (like Marketplace). The corporation can also use its surveillance power to copy
bestselling products on the Marketplace or popular software on Amazon Web Services.

The paranoia caused by Amazon’s power over third-party retailers has also created business
opportunities for the corporation. A report from the Wall Street Journal found that Amazon
selectively offered special retail support to some businesses in return for an agreement allowing
Amazon to acquire the retailer at any time for the fixed price of $10,000.1%

Amazon engages in these same tactics in its AWS subsidiary. One notable example is that of
Elastic, a start-up that offered free software used for data analysis, layered on top of cloud
services.!’® Amazon copied the software, called it Elasticsearch, and began selling it. In an attempt
to fight back, Elastic added premium features - but Amazon copied those too. An executive of
another open source software copied by Amazon, MariaDB, estimated that Amazon made five
times more revenue from copying and selling a MariaDB lookalike than its original company made
from any of its businesses.!%”

105 Robert Burnson, “Amazon Can’t Duck Williams-Sonoma Suit Over Furniture Sales,” Bloomberg, May 2, 2019, https://www.bloomberg.com/news/
articles/2019-05-02/amazon-can-t-duck-williams-sonoma-suit-over-copycat-furniture?sref=ZvMMMOkz

106 Patrick Spence, Testimony before the House Judiciary Committee, Antitrust, C cial, and Administrative Law Subcommittee, January 17, 2020, https://
docs.house.gov/meetings/JU/JU05/20200117/110386/HHRG-116-JU05-Wstate-SpenceP-20200117.pdf

107 Jon Emont, “Amazon Offers Sellers a Leg Up, With a Catch,” The Wall Street Journal, July 18, 2019, https://www.wsj.com/articles/amazon-offers-sellers-a-leg-
up-with-a-catch-11563452450

108 Daisuke Wakabayashi, “Prime Leverage: How Amazon Wields Power in the Technology World,” The New York Times, January 15, 2019, https://www.nytimes.
com/2019/12/15/technology/amazon-aws-cloud-competition.html.

109 Daisuke Wakabayashi, “Prime Leverage: How Amazon Wields Power in the Technology World,” The New York Times, January 15, 2019.
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AMAZON WEAPONIZES COUNTERFEIT PRODUCTS

Amazon’s market position gives it leverage against all companies, not just small retailers. For
large, legacy brands, Amazon has strategically permitted counterfeit products to flood its
Marketplace to pressure third-party sellers. PopSockets CEO David Barnett alleged Amazon
effectively forced his corporation to pay $2 million in unwanted marketing fees so that the
Brand Registry team would impose measures to stop sales of counterfeits.'® Amazon’s practice
of commingling goods to ensure swift Fulfillment by Amazon has also appeared to encourage
counterfeiting and fraud of third-party merchants’ goods.”"! Low quality counterfeits eventually
force large companies to either exit the Marketplace or come to the negotiating table.

For example, Birkenstock, a manufacturer of leather sandals, has repeatedly asked Amazon to
police the large number of counterfeit and gray-market sandals on the Marketplace.'? Many of
the counterfeits are listed for $20 less than on the Birkenstock website, and consumers have

no indication that the shoes are counterfeit or gray-market. Amazon refused to take action on
counterfeits unless Birkenstock allowed its entire catalog of sandals to be sold on Amazon.
Finally, Birkenstock responded by pulling its official sandals from the website, although Amazon
has continued to allow third-party sellers to offer counterfeit sandals on the Marketplace. As the
CEO of Birkenstock said, “Amazon is the Wild West. There’s hardly any rules, except everyone
has to pay Amazon a percentage, and you have to swallow what they give you and you

can’t complain.”'3

The proliferation of counterfeits not only harms other businesses by undercutting their

products with cheaper knockoffs, but can directly sicken or even kill consumers. Counterfeit
pharmaceuticals and supplements, for instance, have been sold on the site, as have toys and other
children’s products that have been deemed unsafe."* One family alleges it bought a counterfeit
hoverboard on Amazon that subsequently caught fire and burned their house down.'*

In a 2019 investigation, the Wall Street Journal “found 4,152 items for sale on Amazon.com that
have been declared unsafe by federal agencies, are deceptively labeled, or are banned by federal
regulators.” Nearly half of those were labeled as shipping from Amazon’s own warehouses,

110 David Barnett, Testimony before the House Judiciary Committee, Antitrust, Commercial, and Administrative Law Subcommittee, January 15, 2020, https://
docs.house.gov/meetings/JU/JU05/20200117/110386/HHRG-116-JUO5-Wstate-BarnettD-20200117.pdf

111 Izabella Kaminska, “Amazon (sub)Prime?” FT Alphaville, March 20, 2019, https://ftalphaville.ft.com/2019/03/20/1553085361000/Amazon--sub-Prime-/
112 Ari Levy, “Birkenstock quits Amazon in US after counterfeit surge,” CNBC, July 20, 2016, https://www.cnbc.com/2016/07/20/birkenstock-quits-amazon-in-
us-after-counterfeit-surge.html

113 Charles Duhigg, “Is Amazon Unstoppable,” New Yorker, October 10, 2019, https://www.newyorker.com/magazine/2019/10/21/is-amazon-unstoppable

114 Lousie Matsakis, “Amazon Warns Customers: Those Supplements Might Be Fake,” Wired, July 19, 2019, https://www.wired.com/story/amazon-fake-
supplements/

115 Travis Loller, “Hoverboard fire lawsuit against Amazon can move forward,” Associated Press, July 9, 2019, https://apnews.
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contradicting the company’s assertion that only third-party sellers are engaged in selling
counterfeit or dangerous goods."¢

Under current law, courts have ruled that platforms like Amazon do not have liability for
counterfeit products sold by third-party sellers. Currently, the California state legislature is
advancing a bill that would create such liability for platforms."’

AMAZON REQUIRES THIRD-PARTY BUSINESSES TO SIGN COERCIVE
CONTRACTS

Amazon requires its third-party sellers, approximately 2.5 million businesses, to sign coercive
contracts that include arbitration clauses that eliminate their freedom to engage in class action
suits to resolve disputes, instead appearing before arbiters who consistently side with corporate
interests since they are beholden to those corporations for jobs and payment."® One attorney told
the American Prospect that he considers the system to be “on par with North Korea in terms of
fairness and transparency.”” Since 2014, just 24 customers, 16 vendors, 33 contractors, and 163
sellers have initiated arbitration claims against Amazon, suggesting a suppressive effect of

these clauses.!?®

AMAZON USES MERGERS AND ACQUISITIONS TO STIFLE COMPETITION

Amazon’s market power allows it to use mergers and acquisitions to move into new markets and
snuff out any threats from would-be competitors. Before a merger, Amazon executives decide the
market they want to take over, sometimes using data gathered using their existing infrastructure.
Next, they strategically acquire competitors or businesses in that market that can provide
Amazon with deeper data on the industry. Eventually, they introduce their own competing
products. Through 2017, Amazon invested in or acquired at least 128 companies, though it doesn’t
disclose complete data on investments and acquisitions.'?

As detailed earlier, Amazon made many acquisitions in the retail sector in the 1990s and 2000s
to prevent competitors from emerging and to gain a foothold in key sectors such as shoes and
diapers. (See Appendix for a full list of known acquisitions.) In 2012, Amazon’s acquisition

of Kiva Systems cut other large retailers off from a robotics system used in warehouses. Its

116 Alexandra Berzon, Shane Shifflett, and Justin Scheck, “Amazon Has Ceded Control of Its Site. The Result: Th ds of B d, Unsafe or Mislabeled
Products,” Wall Street Journal, August 23, 2019, https://www.wsj.com/articles/amazon-has-ceded-control-of-its-site-the-result-thousands-of-banned-unsafe-or-
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118 David Dayen, “The Biggest Abuser of Forced Arbitration Is Amazon,” The American Prospect, July 10, 2019, https://prospect.org/labor/bi
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acquisition of Whole Foods allowed it to collect reams of data on consumer preferences in the
grocery space, a sector into which it is rapidly expanding. Because modern antitrust law is not
equipped to handle a company like Amazon, each of these acquisitions was blessed by regulators,

despite clear anti-competitive concerns.

AMAZON ABUSES ITS WORKERS

Amazon employs approximately 500,000 people in the U.S., many of whom are blue-collar
workers filling Marketplace orders in warehouses across the country.?? Due to aggressive tactics
by the company, Amazon warehouse workers are not part of labor unions.'”®> One result is that
they likely suffer not only from lower pay, but from lower safety standards than the industry
average. Amazon warehouse logs, where available, show an injury rate nearly double the
warehouse industry average,'?* and three times the average for private companies in general.'®

The speeds Amazon demands are punishing; one former warehouse worker told The New
Yorker that “[t]here’s a constant pressure to hit your numbers...I've seen people who aren’t even
thirty years old get injuries they’re going to have for the rest of their lives.”'? In September 2017,
an Indiana warehouse worker was crushed to death.!”” At the time, Indiana officials were bidding
on the company’s HQ2, and so worked with Amazon to convince state safety inspectors to not
pursue the circumstances surrounding the worker’s death further.!?®

Amazon also contracts with multiple delivery services to take packages the last few miles
between shipping hubs and customers’ doors. With high volume requirements for drivers—as
much as a package delivered every two minutes - safety standards slipped.’?® Vans delivering
Amazon packages were involved in hundreds of accidents, causing at least six deaths.!*® Drivers
are poorly paid and barely trained, as Amazon’s contracted delivery companies often use
vehicles that fall below the weight limit that triggers Department of Transportation oversight.
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Because Amazon contracts with the delivery service companies, the corporation distanced itself
from responsibility until increasing media scrutiny resulted in Amazon’s abruptly dropping
several contracts with external delivery services.!!

Amazon also requires all employees,'* even temporary warehouse workers, to sign coercive
contracts that include non-compete clauses.’ These stipulations prevent employees from
working either “directly or indirectly” for a competitor who offers goods or services that
compete with those supported by the employee while at Amazon for up to 18 months following
the employee’s departure from Amazon.

AMAZON LEVERAGES ITS POWER TO AVOID TAXES, RAKE IN SUBSIDIES,
AND ACQUIRE GOVERNMENT CONTRACTS

Famously, Amazon paid nothing in federal taxes in 2018 and, over the last 20 years, has enjoyed
nearly $3 billion in local and state subsidies.’** Winning public subsidies and exploiting tax
loopholes - which takes money, an army of corporate lawyers, and access to government
officials that smaller businesses don’t have - have always been central to Amazon’s corporate
strategy. Amazon has also acquired contracts to provide local and federal government agencies
with goods and services through its marketplace.’®

Amazon’s original tax break was in 1995. Bezos located Amazon in Seattle because at the
time online sellers didn’t have to pay sales taxes except in the state where they were located,
and Washington was a relatively small state. Since then, Amazon’s aggressive search for tax
advantages has continued.

Most prominently, in September 2017, Amazon announced that it was seeking a location to
place 50,000 jobs for its “second headquarters” and would accept sweeteners from interested
municipalities. More than 238 localities responded, promising everything from Atlanta’s offer
of an exclusive lounge for Amazon executives at Hartsfield-Jackson International Airport; '** to
the $8.5 billion in tax incentives and renovations offered by Montgomery County, Maryland;*’
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to contracts allowing Amazon-related business to be restricted from freedom of information
act requests.’?® One Georgia town even offered to rename itself “Amazon,” while New York Gov.
Andrew Cuomo offered to rename a river after the company.'*

Eventually, Amazon decided to split its new offices between a location in Long Island, New York,
and another in Crystal City, Virginia, just outside Washington, D.C., for which it received a total
of more than $2 billion in subsidies. After local protests in New York, Amazon decided to back
away from locating its HQ2 building there. Then, in 2018, Amazon announced plans to locate in
Manhattan despite having foregone tax breaks, confirming that Amazon was willing to locate in
New York City regardless of financial incentives.*°

Amazon also demanded that cities treat negotiations over HQ2 as trade secrets, resulting in
several cities refusing to release details of what it offered the company even after they were
already out of the running.!* Several analysts have posited that the entire HQ2 search was about
data collection on cities - as they were required to turn over demographic, wage, and land use
data'*?, and even prices at local Whole Foods stores'* - during the bidding process, rather than
genuine intent to ever put HQ2 anywhere other than the nation’s capital and the world capital
of finance.

Amazon also often extracts tax incentives and other regulatory favors from communities in
which it builds its warehouses, even though those warehouses are placed in strategic areas
that align with both Prime subscribers and disposable income - in other words, Amazon builds
where its customers are.'** It also often makes those arrangements through shell companies,
only announcing after the fact that Amazon will be the tenant of a warehouse, giving political
opponents no opportunity to organize or lobby local lawmakers. Amazon’s facilities are
therefore subsidized in ways its competitors or brick and mortar stores are not.
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But it’s not only taxes that subsidize Amazon’s monopoly. As explained earlier, it benefits from
preferential pricing on shipping parcels through the United States Post Office, which includes
shipping on Sundays when standard USPS mail is not delivered. The details of the contract
between Amazon and USPS are not public. While many analysts say the arrangement is key to
the USPS’s bottom line, it gives Amazon a leg up over shippers who can’t negotiate similar deals.

Amazon’s dominance of web services enables it to win still more subsidies from the government,
entrenching its position as a preferred government contractor. For example, its dominance

of cloud computing enabled it to win a $600 million CIA contract in 2013, which “effectively
subsidized Amazon’s development of advanced capabilities needed to manage classified

data, helping it become the only company that holds the Pentagon’s highest-level IT security
certification, known as Impact Level 6.”4¢ It became the front-runner, therefore, when the
Pentagon looked for its own single-source cloud computing contract, worth $10 billion. It was
only after political pressure that the Pentagon ended up giving the contract to Microsoft.!*

A LEDGER OF HARMS: THE CONSEQUENCES OF
AMAZON’S MONOPOLY

Thus far, this report has detailed how Amazon engages in anticompetitive behavior, tilting online
commerce in its favor by using its size and market power to bully, surveil, and manipulate third-
market sellers, producers, and even customers. These practices have knock-on effects beyond
simply the economic harm endured by those who interact with Amazon directly or indirectly.

The list below is not exhaustive, but it shows why Amazon’s power is not merely about unfair
commerce, but inhibits the creation of a fairer and more equitable society and ultimately harms
American democracy.

1. Amazon increases economic inequality. Jess Bezos is the wealthiest man in the world,
and some suggest he is on track to be the world’s first trillionaire.'*® By siphoning money from
small businesses, squashing innovation, and creating low-wage, low-benefit jobs subsidized

146 Aaron Gregg and Jay Greene, “Fierce backlash against Amazon paved the way for Microsoft’s stunning Pentagon cloud win,” The Washington Post, October
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30, 2019.
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by public money, the company transfers a massive amount of wealth from communities,
workers, and independent businesses and into Amazon’s own coffers.

2. Amazon depresses wages. A 2018 study by The Economist found that opening an Amazon
fulfillment center in a community depresses warehouse wages. In counties without an Amazon
center, warehouse workers earn an average of $45,000/year, versus $41,000/year in counties
where an Amazon warehouse is located. The study also found that two and a half years after
Amazon opens a fulfillment center, local warehouse wages fall by three percent.'*

3. Amazon undermines local businesses. From 2000 to 2015, the economy lost more than
108,000 local, independent retail businesses, a drop of 40 percent when measured relative to
population.’® In a 2016 survey of more than 3,000 independent business owners, 70 percent
noted that competition from Amazon was their biggest challenge.™

4. Amazon undermines local budgets. Small businesses that provide property and sales
taxes, local jobs, and civic benefits are exchanged for Amazon warehouses that have high
rates of injury and low wages, and are given discounts on their property tax payments as
well.”? Amazon alone is estimated to have reduced property tax revenue by $528 million in
2015.13

5. Amazon stifles innovation. Amazon’s aggressive posture towards competitors and the deep
pockets of the corporation mean that startups are at risk from the “kill zone,” which means
investors won’t put money behind ventures they think will compete with Amazon (or other big
tech conglomerates) because those ventures will inevitably lose to Amazon or be acquired and
closed down.

6. Amazon attempts to rig federal policy in its favor. Since 2014, the amount of money that
Amazon spends on federal lobbying has jumped from $5 million in 2014 to nearly $15 million
in 2018.5* As of 2019, the corporation has more than 100 federal lobbyists, some of whom are
former members of Congress or senior former White House officials.!” It also funds interest
groups that work to quell antitrust and other regulatory interventions.>
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amazon-does-to-wages

150 Stacy Mitchell and Olivia LaVecchia, “Amazon’s Stranglehold: How the Company’s Tightening Grip Is Stifling Competition, Eroding Jobs, and Threatening
Communities,” Institute for Local Self-Reliance, November 2016, https://ilsr.org/wp-content/uploads/2016/11/ILSR_AmazonReport_final.pdf

151 Stacy Mitchell and Olivia LaVecchia, “Amazon’s Stranglehold: How the Company’s Tightening Grip Is Stifling Competition, Eroding Jobs, and Threatening
Communities,” Institute for Local Self-Reliance, November 2016.

152 Will Evans, “Ruthless Quotas at Amazon Are Maiming Employees,” The Atlantic, December 5, 2019, https://www.theatlantic.com/technology/
archive/2019/11/amazon-warehouse-reports-show-worker-injuries/602530/; Shane Smith, “Prime Mover: How Amazon Wove Itself Into the Life of an American
City,” The New York Times, November 30, 2019, https://www.nytimes.com/2019/11/30/business/amazon-baltimore.html

153 Stacy Mitchell and Olivia LaVecchia, “Amazon’s Stranglehold: How the Company’s Tightening Grip Is Stifling Competition, Eroding Jobs, and Threatening
Communities,” Institute for Local Self-Reliance, November 2016.

154 “Client Profile: Amazon.com,” Open Secrets, 2019, accessed March 26, 2020, https://www.opensecrets.org/federal-lobbying/clients/
summary?cycle=2019&id=D000023883.

155 “Client Profile: Amazon.com,” Open Secrets, 2019, accessed March 26, 2020, https://www.opensecrets.org/federal-lobbying/clients/
summary?cycle=2019&id=D000023883.

AMERICAN ECONOMIC LIBERTIES PROJECT — 35



7. Amazon attempts to rig local policy in its favor. When city councilors in Seattle
successfully passed a “head tax” on large businesses operating in the city, Amazon mobilized
to have it repealed. It stopped construction on a new office building and threatened to leave
the city if the tax stayed on the books. The council ultimately repealed the tax, saying that
a months-long campaign against Amazon - which was trying to organize a ballot question
against the tax - wasn’t worth the effort.””

During the 2018 election in Seattle, several progressive legislators made anti-Amazon
messages a central part of their campaign.”*® In response, Amazon spent $1.5 million - a
notable increase from the $25,000 the corporation spent in 2014 - to support pro-Amazon
candidates. (In a repudiation of Amazon by Seattle voters, many of the progressives won
despite Amazon’s spending in the race.”) It has also contributed to anti-tax campaigns and
organizations in both Washington state and Oregon.*°

8. Amazon exacerbates climate change. Amazon was slow to adopt climate change targets,
then stalled out on them while entering into partnerships and providing cloud services to
big fossil fuel companies: “Despite promising to make their operations more sustainable,
Amazon’s massive cloud operation appears to once again be getting dirtier, powered by a
growing share of fossil fuels. [Amazon Web Services] is then selling its fossil-fueled cloud to
oil, gas, and coal companies, to help them better find and extract more fossil fuels. As of now,
Amazon is burning the climate from both ends.”**!

9. Amazon profits from technology that fosters discriminatory policing tactics. Amazon
supplies police departments with both facial recognition software - which disproportionately
misidentifies black people - and surveillance data from Ring that is often built on racial bias,
sometimes without a requisite warrant. As one analyst put it, Amazon’s products enable
law enforcement “to track and suppress those protesting and speaking out against racial

injustice.”?
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SOLUTIONS

Amazon’s interlocking harms stem from a variety of anti-competitive practices, as well as the
ability to block the public, enforcers, and competitors from knowing about or litigating against
those practices. Addressing a corporation as large, powerful, and complex as Amazon will
require a variety of different tools, as well as structural solutions to eliminate conflicts of interest
embedded in the corporation itself.

Each harm identified in this report has a legal underpinning. Changes required to reorient laws to
eliminate these harms include the following recommendations.

ELIMINATE SELF-PREFERENCING OF AMAZON’S PRODUCTS ON
PLATFORMS IT CONTROLS

Structural separation of platform and commerce. Through statute, antitrust remedy, or regulatory
action, policymakers should prohibit platforms from selling competitive products on any
marketplace whose rules they control. Such a structural separation could potentially impact
Amazon Marketplace, Amazon Basics, Alexa, AWS, Fulfillment by Amazon, Ring, Kindle, Studios,
Music, and Advertising.

Railroads, aerospace corporations, investment and commercial banks, television networks,

bank holding companies, data processing/telecommunications and telephone systems have all
been structurally separated for a variety of reasons, including preventing conflicts of interest.!*3
Similarly, restoring essential facilities doctrine, which mandates non-discriminatory access to
critical services, would be a complement to such structural separation, though on its own might be
difficult to administer.1*4

One way to understand Amazon is that it is the combination of several lines of business put
together. Amazon’s Marketplace is similar to eBay; its logistics arm is similar to United Parcel
Service; its retail division is similar to Target; and Amazon Studios is similar to Netflix. Amazon
discriminates in favor of its various internal divisions through self-preferencing and exploitation
of bargaining power against customers and suppliers. instead of allowing these lines of business to
make the most efficient deal with outside parties.

163 For railroads, see the Hepburn Act; for aerospace, see the Air Mail Act of 1934; for investment and commercial banks, see Glass-Steagall Act of 1933; for
television networks, see the Financial Interest Syndication and Syndication Rules promulgated by the Federal Communications Commission; for bank holding
companies, see the Bank Holding Company Act Amendments Act of 1970; for telecommunications systems/data processing, see the FCC’s Computer Il inquiries;
and for telephone systems ,see United States v. AT&T Co., 552 F. Supp. 131, 187 (D.D.C. 1982)

164 Lina Khan, “The Separation of Platforms and Commerce,” Columbia Law Review, 119, no. 4 (2019), https://columbialawreview.org/content/the-separation-of-
platforms-and-commerce/
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This bundling comes together most evidently in the Prime membership program. The cleanest,
fastest, and most effective solution to address Amazon’s role in online commerce would be to
simply split apart the different components that make up Prime - warehousing, packaging and
delivery, movies and music, marketplace, and retail - likely through legislation.'®

PROHIBIT TYING

Make tying by dominant platforms per se illegal. Amazon uses close connections between
different parts of its business to extract more money from those who use its platforms. Third-
party sellers who sell on Amazon Marketplace are given preferential treatment if they use
Fulfillment by Amazon, even when FBA is more expensive than alternative shipping options.
Structural separation would be a preferable way to address the problem, but making tying per se
illegal for dominant platforms would provide an alternative path.

RESTORE CHECKS ON PREDATORY PRICING

Strengthen predatory pricing law. Amazon’s below cost pricing strategy stems directly from the
lack of rules around predatory pricing, which is the practice of selling products at a loss to gain
market share. Right now, bringing a predatory pricing claim is impossible unless the plaintiff
can prove below cost pricing for the purpose of acquiring market share, as well as the intent and
ability to subsequently raise prices to ‘recoup’ losses. This ‘recoupment test’ was solidified in

the Supreme Court cases Brooke Group Ltd. V. Brown & Williamson Tobacco Corp, as well as
Matsushita Electric Industrial Co. v. Zenith Radio Corp, whose central claim was that “predatory
pricing schemes are rarely tried, and even more rarely successful.”

Because Amazon is so large, and able to recoup money from any part of its business - not
necessarily just on the product it underpriced - the case law is no longer sufficient.!*® Eliminating
the recoupment test would restore predatory pricing doctrine.

Create stronger bureaucratic levers against below cost pricing. Another approach to prohibiting
predatory pricing would be to restructure the FTC’s Bureau of Economics into the Bureau

of Market Analysis to serve as an expert agency to manage predatory pricing complaints

from small businesses. This could be modeled on the existing system of Anti-Dumping and
Countervailing Duty law.

165 Lina Khan, “The Separation of Platforms and Commerce,” Columbia Law Review, 119, no. 4 (2019), https://columbialawreview.org/content/the-separation-
of-platforms-and-commerce/; Rory Van Loo, “In Defense of Breakups: Administering a ‘Radical’ Remedy,” Cornell Law Review, Forthcoming, July 9, 2020, https://
papers.ssrn.com/sol3/papers.cfm?abstract_id=3646630
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Average Variable Cost Pricing Strategies Among Negative-Cash Flow Firms,” Journal of Antitrust Enforcement, 7, no. 2 (2019): 203-219, https://doi.org/10.1093/
jaenfo/jnz002
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Currently, the International Trade Administration (ITA) under the Department of Commerce
takes complaints from domestic U.S. industries about foreign competitors who engage use unfair
tactics, either dumping exports into U.S. markets at less than fair value or accepting government
subsidies to unfairly produce below cost. Such anti-dumping or countervailing duty laws

are similar to predatory pricing in that they are legal tools designed to stop anti-competitive
subsidization or discriminatory pricing. The ITA investigates complaints and the International
Trade Commission calculates harm. Having the FTC accept predatory pricing complaints and
calculate whether corporations are selling products below fair market value or with cross-
subsidization would allow small businesses to redress competitive harm.

POLICE DECEPTIVE SEARCH RESULTS

Enforce against false and deceptive practices. Amazon’s advertising business relies on search
displays that contravenes the FTC’s guidance on deceptively formatted search engines, as well as
other possible areas where Amazon might use deceptive tools to acquire advertising revenue.'*’
The FTC should enforce and potentially expand its guidance.

PROTECT AMAZON’S SUPPLIERS, PLATFORM DEPENDENTS,
AND CUSTOMERS

Add an abusiveness standard to the FTC’s Section 5 authority. Currently, the Federal Trade
Commission has the authority to address unfair and deceptive practices and the authority to
address unfair methods of competition. Since 1980, the FTC has used a definition of unfairness
that significantly limits its ability to address problematic behavior by powerful entities. Adding
an abusiveness standard, so that the FTC can halt unfair, deceptive, or abusive practices, or
unfair or abusive methods of competition, would enable the Commission to more easily address
practices in which Amazon coerces merchants or customers.

Enforce the Robinson-Patman Act. Currently, the Robinson-Patman Act lies dormant, despite its
passage in 1936 to prevent the use of kickbacks and discriminatory pricing based on size for the
purpose of monopolizing a market. The FTC should consider enforcing this law once again.

167 Federal Trade Commission letter to technology companies regarding search engine advertising, June 24, 2013, https://www.ftc.gov/sites/default/files/
attachments/press-releases/ftc-consumer-protection-staff-updates-agencys-guidance-search-engine-industryon-need-distinguish/130625searchenginegeneral
letter.pdf
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Restrict monopoly leveraging, refusals to deal, and/or restore essential facilities doctrine.
Amazon’s ability to bully stakeholders relies on its ability to withhold its services, despite those
services being critical rights of way. There are several paths to end these kinds of practices.
Strengthening the law against refusals to deal, restoring ‘essential facilities’ doctrine requiring
non-discriminatory access to markets/vital resources, or leveraging monopoly power from one
market into another, all of which have been eroded or undermined by case law, would limit
Amazon’s ability to withhold vital services to competitors.'®

Make it easier to bring class action antitrust lawsuits. Amazon’s various coercive tactics
receive little pushback in part due to the difficulty in bringing class action lawsuits against
the corporation. Eliminating arbitration agreements that prohibit class action antitrust suits,
reducing the legal burden required to certify classes, and imposing anti-retaliation provisions
would enable litigants to band together and prohibit coercive arrangements.'®

Strengthen investor disclosures with lines of business requirements. Amazon’s ability to
withhold financial information around Prime, Advertising, FBA, and private labels are key to
preventing enforcers, customers, and competitors from seeing how the corporation might be
engaging in unfair practices. (The Securities and Exchange Commission has asked Amazon for
financial information around Prime, but Amazon refused to offer it.) Lawmakers or regulators
should expand disclosure requirements so that large corporations, especially those who operate
as infrastructure-like platforms, must explain in detail their different operating divisions,
including costs, revenues, and profits for lines of business.

PROTECT BUSINESSES FROM AMAZON’S SURVEILLANCE
AND COPYCATTING

Add privacy protections for business data. Currently, businesses dependent on platforms have
no inherent privacy rights over their vital business data and must set those rights through
contractual bargaining. Given the asymmetry of power between Amazon and any merchant or
platform dependent business, statutory guarantees prohibiting the abuse of proprietary business
data collected as an incidental act necessitated by use of the platform would redress Amazon’s
ability to surveil its merchants. One potential model is the Customer Proprietary Network
Information, rules that prohibited telecommunications networks from using data required for

interconnecting customers for marketing purposes.’?

168 Lina Khan, “The Separation of Platforms and Commerce,” Columbia Law Review, 119, no. 4 (2019), https://columbialawreview.org/content/the-separation-of-
platforms-and-commerce/

169 Cases to overturn include Comcast v. Behrend, 569 U.S. 27 (2013); Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007); AT&T Mobility v. Concepcion, 563 U.S.
333 (2011); American Express v. Italian Colors, 570 U.S. 228 (2013); Epic Systems Corp. v. Lewis, 138 S. Ct. 1612 (2018).
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Purpose-limitation of data. Amazon should be prohibited from using data collected on one
platform to target consumers on any other platform. As Brave’s Chief Policy & Industry
Relations Officer Johnny Ryan has noted, such a limitation is contained within the European
privacy law Article 5(1)(b) known as the General Data Protection Regulation.'”!

PREVENT AMAZON FROM WEAPONIZING COUNTERFEIT PRODUCTS

Harmonize liability standards for retailers and platforms. Courts have found that electronic
marketplaces are not liable for products sold by third party merchants on their platforms. State
or Federal legislation to make such marketplaces liable, such as California’s AB-3262 or the
SHOP SAFE Act of 2020 introduced in Congress, would address this problem.”?

LIMITING AMAZON’S ACQUISITIONS

Restrict or ban acquisitions by dominant platforms. Amazon buys competitors as well as
corporations that offer key inputs that other industry participants might need. Ending Amazon’s
acquisition spree would limit the corporation’s ability to grow as aggressively. In addition,
currently venture capitalists have an incentive against financing competition to Amazon for fear
of being unable to sell unrelated portfolio companies to the retail giant. Banning Amazon from
acquiring competitors would force a more even playing field and trigger more investment and
innovation.

PROTECT AMAZON’S WORKERS FROM ABUSE AND EXPLOITATION

Make noncompete clauses illegal. Amazon uses noncompete clauses to prevent workers from
seeking other jobs, depressing their bargaining power. These clauses should be banned, either

by the Federal Trade Commission, state legislatures, or Congress. The House of Representatives
has passed legislation, the FAIR Act, that would ban coercive arbitration between employers and
workers. A few states, like California, prohibit judicial enforcement of non-compete clauses, but a
national ban

is needed.

Stronger labor laws and safety standards. Laws at a state or federal level that make it easier to form
unions would allow workers to collectively bargain for wages, benefits, and safety equipment.

171 See: Johnny Ryan Complainant V, 1. Google Ireland Limited, 2. Google LLC, https://brave.com/wp-content/uploads/2020/03/Purpose-Limitation-Google.pdf
172 California AB-3262: https://leginfo.legislature.ca.gov/faces/billTextClient.xhtmlI?bill_id=201920200AB3262; H.R. 6058, SHOP SAFE Act of 2020, https://www.
congress.gov/bill/116th-congress/house-bill/6058/text?r=3&s=1#:~:text=Introduced%20in%20House%20(03%2F02%2F2020)&text=To%20amend%20the%20
Trademark%20Act,platforms%2C%20and%20for%20other%20purposes
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Such laws include ending right-to-work provisions at a state level, or changes at a federal level

that would make it easier for workers to form unions and bargain for contracts. In addition, more
authority and funding for the Occupational Safety and Health Administration would elevate safety
standards for Amazon employees more generally.

STOP AMAZON’S PUBLIC SUBSIDIZATION

Stop state and local governments from subsidizing Amazon and institute a minimum corporate
tax: Since Amazon clearly builds warehouses and other distribution facilities based on strategic
factors, states and localities should refrain from subsidizing them. Congress also has the power
to institute a national cessation of company-specific state and local tax incentives. Short of
that, states can band together to prevent tax abuse: Legislation introduced in at leastl4 states
would prevent using incentives to poach businesses from other states; a bolstered version that
also disallowed the incentivizing of new businesses would prevent the subsidizing of Amazon’s
expansion. Finally, the federal government could implement a robust corporate minimum tax or
a real corporate profits tax, as well as close other loopholes from which Amazon benefits.

A MOMENT OF OPPORTUNITY

After more than two decades of acquisitions, surveillance, and unfair abuses, Amazon presides
atop the U.S. economy with the power to govern an increasing amount of our commerce. Despite
laws that can and should check the abuses of large corporations, policymakers and enforcers
have permitted Amazon to amass the power to shape of markets and politics in its interests.
Without concrete policy action, Amazon will continue to expand in new ways to establish firm
control over all commerce; recently the corporation filed for a patent to allow it to manage the
entire supply chain of all businesses that must use its platform."”?

There is a path forward. Truly curbing Amazon’s dominance will require both structural
separation of Amazon’s lines of business, as well as regulation over the resulting markets to
ensure fair and open markets and prevent re-consolidation. The continued concentration of
wealth and power in the hands of Jeff Bezos is not inevitable and policymakers are beginning
to act.

Policymakers all over the world are investigating and bringing suits against the
behemoth. In Europe, the competition authority is investigating and bringing suit against the

173 Shaoul Sussman and Zephyr Teachout, “Amazon’s Private Government,” The American Prospect, June 18, 2020, https://prospect.org/power/amazons-private-
government/
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corporation’s use of data to disadvantage third party merchants.”” In India, the government
blocked Amazon’s ability to sell products in which it has an equity stake.”” The Federal Trade
Commission is reviewing past acquisitions, and the House Antitrust Subcommittee is conducting
an in-depth review of online platforms, including Amazon, and Bezos is likely to testify before
Congress on his corporation’s business practices.”®

More broadly, social activists and legal scholars are generating an increasingly rich literature

on Amazon and monopoly power, protesting the anti-democratic nature of this centralization of
commerce. They are recognizing that policymakers have broken up and restructured behemoths
in the past and noting that Wall Street administers large break ups on a regular basis. The

act of restructuring corporations is, as one scholar noted, “far from radical and messy,” but
“commonplace in the business world.”””

Similarly, the new anti-monopoly movement to impose public regulation on markets draws from
a long tradition of laws against domination by middlemen, the subversion of which led to the
rise of Amazon itself.””® To protect consumers, workers, businesses, and democracy itself from
Amazon’s power will require courageous public investigations, enforcements, and oversight
using old laws to check power and new rules to prohibit unfair practices and coercive contracts.
At stake is nothing less than the right to fair competition and economic liberty, essential
elements of a strong, inclusive democratic society.

Further reading:

e Amazon’s Antitrust Paradox by Lina Khan

e The Separation of Platforms and Commerce by Lina Khan

o Testimony of Stacy Mitchell before House Subcommittee on Antitrust

e Amazon’s Stranglehold by Stacy Mitchell and Olivia LaVecchia

e Can It. Amazon Is Not Your Typical Grocery Store by Hal Singer and Shaoul Sussman

e Is Amazon Unstoppable? by Charles Duhigg

e Breaking the Political Influence of Market-Dominant Companies by Elizabeth Warren

¢ Explore Amazon’s Wide Washington Reach by David McCabe, Erica Pandy

e Got a Hot Seller on Amazon? Prepare for E-Tailer to Make One Too by Spencer Soper
¢ Amazon Offers Sellers a Leg Up, With a Catch by Jon Emont

e How Amazon’s Pricing Policies Squeeze Sellers and Result in Higher Prices for

Consumers by Shaoul Sussman

174 Valentina Pop and Sam Schechner, “Amazon to Face Antitrust Charges From EU Over Treatment of Third-Party Sellers,” The Wall Street Journal, June 11, 2020,
https://www.wsj.com/articles/amazon-to-face-antitrust-charges-from-eu-over-treatment-of-third-party-sellers-11591871818

175 James Vincent, “Amazon and Walmart hit hard after new e-commerce rules in India restrict sales,” The Verge, February 1, 2019, https://www.theverge.
com/2019/2/1/18206538/amazon-walmart-flipkart-india-e-commerce-rules-regulation-chaos

176 “FTC to Examine Past Acquisitions by Large Technology Companies FTC to Examine Past Acquisitions by Large Technology Companies,” FTC press release,
February 11, 2020, https://www.ftc.gov/news-events/press-releases/2020/02/ftc-examine-past-acquisitions-large-technology-companies
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¢ Amazon Snips Prices on Other Sellers’ Items Ahead of Holiday Onslaught by Laura
Stevens

e The Everything Store: Jeff Bezos and the Age of Amazon by Brad Stone

177 Lina Khan, “The Separation of Platforms and C ce,” Columbia Law Review, 119, no. 4 (2019), https://columbialawreview.org/content/the-separation-
of-platforms-and-commerce/; Rory Van Loo, “In Defense of Breakups: Administering a ‘Radical’ Remedy,” Cornell Law Review, Forthcoming, July 9, 2020, https://
papers.ssrn.com/sol3/papers.cfm?abstract_id=3646630.

178 See: Lina M. Khan, “Amazon’s Antitrust Paradox,” Yale Law Journal, 126, no. 3, (2017): 710-805; Matt Stoller, Goliath: The 100-Year War Between Monopoly
Power and Democracy, (Simon and Schuster, 2019).
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APPENDIX

Below is a list of Amazon’s acquisitions collected using public records. The data comes from the

company’s annual investor reports, 10K financial reports, press releases, and general industry

news coverage. Due to the small size and valuation of many technology startups, some of

Amazon’s acquisitions did not meet the reporting threshold, and therefore, unless covered

by industry reporting, are not included on this list. For similar reasons, many of the listed

acquisitions have undisclosed financial terms. Despite the incomplete data, the list of over

100 acquisitions portrays Amazon’s control over new ventures in much of the technology and

e-commerce sector.

Acquired Company Price ($M)
700X 26/6/20 1,300
Health Navigator 23/10/19

INLT 9/24/19

IGDB 9/17/19

E8 Storage 7/31/19

Bebo 6/18/19 25
Sizmek Ad Server 5/31/19
CANVAS Technology  4/10/19

Eero 2/11/19 97
TSO Logic 1/15/19
CloudEndure 1/8/19 250
Dispatch AI 2/7/19

PillPack 6/28/18 753
Tapzo 8/31/18 40
Ring 4/12/18 839
Kiva Systems 3/19/12 775
Immedia 2/12/18

Sqrrl 1/23/18 40
Blink 12/22/17 90
Goo Technologies 11/28/17

Body Labs 10/3/17 60
Wing 9/6/17
Soug.com 7/3/17 580
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GameSparks 7/28/17 10
Graphiq 7/21/17 50
Whole Foods 6/16/17 13,700
Thinkbox Systems 3/6/17

Do.com 3/8/17

Colis Privé 2/25/17
harvest.ai 1/9/17 20
Partpic 11/2/16

Biba Systems 11/23/16
Westland 10/28/16

Curse Inc. 8/16/16
Cloud9 IDE 7/14/16

Orbeus 4/5/16
Emvantage Payments  2/16/16

NICE 2/12/16
giﬁle);’sl‘ranslation 9/25/15
Elemental Technologies 9/3/15 500
AppThwack 7/14/15

Amiato 4/20/15
ClusterK 4/29/15 35
Shoefitr 4/10/15
2lementry 3/12/15

Annapurna Labs

1/22/15 350
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GoodGame

12/9/14

Rooftop Media

10/27/14

Twitch Interactive

8/26/14 970

ComiXology 4/10/14

Double Helix Games 2/5/14
TenMarks Education 10/10/13
Liquavista 5/13/13
Goodreads 3/28/13 1,000
IVONA Software 1/24/13
UpNext 7/2/12 2.5
Avalon Books 4/17/12

Evi 4/17/12 26
Teachstreet 2/2/12

Yap 9/5/11
bookdepository.com 7/9/11
Pushbutton 7/28/11

Toby Press 11/18/10
Quidsi 11/8/10 545
Soap.com 11/8/10
Diapers.com 11/8/10
BeautyBar 11/8/10
Wag.com 7/6/11

Amie Street 8-Sep-10
Touchco 2/3/10
woot.com 6/30/10 110
BuyVIP 4-Oct-10 100

Zappos.com

7/1/09 1,200

Entertainment 10/21/08
Shelfari 8/26/08

Box Office Mojo 7/1/08
gi%iitea‘}VPhotography 5/14/07
BrillianceAudio 5/23/07
Shopbop.com 2/27/06

East Dane 2/27/06

Text Pay Me 10/1/06 3
MobiPocket 4/21/05
BookSurge 4/4/05
CustomFlix 7/6/05
smallparts.com 6/27/05
Joyo.com 8/19/04 75
Egghead.com 1/2/02 6.1
OurHouse 12/1/01

Leep Technology 12/31/99
Convergence Corp. 10/1/99 23
MindCorps 1/1/99
Exchange.com 5/14/99
LiveBid 5/14/99 300
Accept.com 6/9/99 102
Alexa Internet 6/10/99 250
Tool Crib 10/1/99

e-niche Inc 4/27/99

Back to Basics 11/8/99

IMDb 4/1/98 55
Telebook 4/27/98
Bookpages 4/27/98
Junglee 8/4/98 250
PlanetAll.com 8/1/98

Audible 1/1/08 300
Without A Box 1/17/08
LOVEFiLM 4/2/08 312
Lexcycle 4/28/09
SnapTell 6/18/09
Fabric.com 6/25/08
AbeBooks 12/1/08
bookfinder.com 12/1/08
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