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UNITED STATES DISTRICT COURT 
 FOR THE DISTRICT OF SOUTH CAROLINA 
 CHARLESTON DIVISION 
 
 

SOUTH CAROLINA COASTAL 
CONSERVATION LEAGUE, et al., 
 
  Plaintiffs, 
 
   v. 
 
WILBUR ROSS, in his official capacity 
as the Secretary of Commerce, et al., 
 
  Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civ. No. 2:18-cv-3326-RMG 
 
(Consolidated with 2:18-cv-3327-RMG) 
 
FEDERAL DEFENDANTS’ RESPONSE TO 
ENVIRONMENTAL PLAINTIFFS’ 
“RESPONSE TO FEDERAL 
DEFENDANTS’ STATUS REPORT” 
(DKT. NO. 448) 
 
 

 
 

As explained in response to the Court’s Order of September 10, 2020, the September 8, 

2020, Presidential Memorandum does not, as a legal matter, affect the seismic permit 

applications pending before the Department of the Interior, or the Incidental Harassment 

Authorizations (“IHAs”) issued by the National Marine Fisheries Service (“NMFS”) that are the 

subject of this case.1  See Dkt. No. 447.  Federal Defendants, however, agree with Plaintiffs 

South Carolina Coastal Conservation League et al. (“the Environmental Plaintiffs”) that there are 

reasons apart from the Presidential Memorandum that could soon raise mootness questions.  

Namely, as Federal Defendants have informed the Court, the IHAs that NMFS issued on 

November 30, 2018—and that are challenged in this case—will expire on or before November 

                                                            
1   On September 25, 2020, a Presidential Memorandum was issued that withdrew from 
disposition by leasing for 10 years, beginning on July 1, 2022, and ending on June 30, 2032, the 
portion of the area designated by the Bureau of Ocean Energy Management as the Mid Atlantic 
Planning Area that lies south of the northern administrative boundary of North Carolina.  See 
https://www.whitehouse.gov/presidential-actions/presidential-determination-withdrawal-certain-
areas-united-states-outer-continental-shelf-leasing-disposition/ (last visited Sept. 28, 2020).  The 
information provided by Federal Defendants in their September 21, 2020 status report applies 
equally to the September 25, 2020 Presidential Memorandum. 
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30, 2020.  Dkt. No. 447 at ¶ 4; Dkt. No. 447-1 ¶ 5.  Once the IHAs expire, there are no statutory 

or regulatory mechanisms for extending the specific IHAs at issue here and no basis for re-

issuing or renewing them.  See Declaration of D. Wieting at ¶ 4 (Sept. 29, 2020) (attached as 

Exhibit A). 

If an applicant wished to move forward with survey activities after expiration, it would 

have to submit a new application for an incidental harassment authorization in accordance with 

the regulations implementing the Marine Mammal Protection Act (“MMPA”) for issuance of 

IHAs.  Id.  Upon receipt of such applications, NMFS would have to undertake a new 

administrative process and review under the MMPA, the National Environmental Policy Act, and 

the Endangered Species Act, which would result in a new agency action(s).  Id.  Among other 

steps, NMFS would have to review any application in accordance with its implementing 

regulations; publish a notice of proposed IHA in the Federal Register; make any proposed IHA 

available for public comment; and publish notice of issuance of any final IHA in the Federal 

Register.  Id. ¶ 5. 

It is not yet November 30.  However, to date the Department of the Interior has not acted 

on any of the pending seismic permit applications.  Federal Defendants therefore propose a short 

stay of the litigation until 14 days after November 30, 2020 (up to and including December 14).  

This will allow the parties time to confer after any expiration of the IHAs and report to the Court, 

jointly or separately, their positions on if or how the litigation should proceed.  Should the 

Department of the Interior issue any permits during the pendency of any such stay, Federal 

Defendants’ counsel would inform the other parties and the Court.2  As an alternative to a stay, 

                                                            
2   As set forth in two prior declarations submitted by Walter Cruickshank, Acting Director of the 
Bureau of Ocean Energy Management (“BOEM”), if BOEM ultimately issues permits to any of 
the applicants for the then pending five, now four, permits for geological and geophysical 

2:18-cv-03326-RMG     Date Filed 09/29/20    Entry Number 455     Page 2 of 4



3 

Federal Defendants are willing to confer with the parties to explore other procedures that could 

for the time being conserve the resources of the parties and the Court in light of the near-term 

expiration of the IHAs.    

Respectfully submitted this 29th day of September, 2020. 

 JEAN E. WILLIAMS 
Deputy Assistant Attorney General 
Environment and Natural Resources Division 
SETH M. BARSKY, Chief 
MEREDITH L. FLAX, Assistant Chief 
 
By:    /s/ Alison C. Finnegan       
ALISON C. FINNEGAN, Trial Attorney  
United States Department of Justice  
Environment & Natural Resources Division  
Wildlife & Marine Resources Section 
Ben Franklin Station, P.O. Box 7611  
Washington, D.C. 20044-7611 
Tel: (202) 305-0500; Fax: (202) 305-0275  
Email: alison.c.finnegan@usdoj.gov 
 
LISA RUSSELL, Chief 
GUILLERMO MONTERO, Assistant Chief 
 
/s/   Kristofor R. Swanson          
KRISTOFOR R. SWANSON 
Senior Attorney 
(Colo. Bar No. 39378) 
Natural Resources Section 
Environment & Natural Resources Division. 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C. 20044-7611 
Tel: (202) 305-0248; Fax: (202) 305-0506 
Email: kristofor.swanson@usdoj.gov 
 
Counsel for Federal Defendants 

                                                            

activities on the Atlantic Continental Shelf, BOEM will require as a condition of approval that 
the permittee submit a notice to BOEM at least 30 days prior to when it plans to initiate survey 
activities.  Dkt. No. 358-1 at ¶ 7 (Decl. of W. Cruickshank (Feb. 18, 2020); Dkt. No. 72-1 at ¶ 9 
(Decl. of W. Cruickshank (Jan. 17, 2019)).  BOEM will require the permittee to submit the 
notice at least 30 days prior to conducting any activities under the permit.  Id. 
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CERTIFICATE OF SERVICE 

I hereby certify that on September 29, 2020, I electronically filed the foregoing with the 

Clerk of Court using the CM/ECF system, which will send electronic notification of such filing 

to all counsel of record. 

    /s/ Alison C. Finnegan  
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