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PART I - OVERVIEW AND STATEMENT OF FACTS

1. The record in this appeal provides clear and extensive evidence of widespread, arbitrary
and lengthy detention of refugee claimants in the United States pending the outcome of their
immigration proceedings;! criminal prosecution by the United States of refugee claimants for
immigration offences, at increasing frequency;? and the negative impact of both detention and
prosecution on claimants’ ability to retain and instruct counsel and meaningfully advance their

claims for protection.?

2. These practices and effects apply equally to refugee claimants returned to the United States
under the Safe Third Country Agreement (the “STCA”) as to those who arrive by other routes. As
the Appellants set out, many STCA returnees are detained immediately upon return to the United
States with no requirement that the detention be justified and with profoundly limited, if any,

opportunities for review.* They are also subject to prosecution for illegal entry.

3. The British Columbia Civil Liberties Association (the “BCCLA”) intervenes in this appeal
to address the implications under s 7 of the Charter of the potential detention and prosecution of

STCA returnees within the United States. The BCCLA advances two arguments:

a) The operative question is whether removing refugee claimants to the risk of detention and

prosecution violates the principles of fundamental justice. If so, it shocks the conscience.

b) The relevant principles of fundamental justice must be determined, interpreted, and
applied—and any balancing must be undertaken—in a manner that is informed by and

reflects both Canada’s international legal obligations and other Charter rights.

PART II - QUESTIONS IN ISSUE

4. The BCCLA intervenes on the issue of whether the impugned provisions violate s 7.

!'See e.g. Affidavit of Anwen Hughes [“Hughes Affidavit”] at paras 4-23 (Appeal Book [AB]
Vol 20, Tab 100); Affidavit of Deborah Anker [“Anker Affidavit™] at paras 18-23 (AB Vol 17,
Tab 98).

2 See e.g. Hughes Affidavit at paras 30-31; Anker Affidavit at paras 28-32.
3 See e.g. Hughes Affidavit at paras 26-28; Anker Affidavit at paras 26-27, 30.
4 See Appellants’ Factum at para 5.
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PART III - ARGUMENT

A. Removal of Refugee Claimants Shocks the Conscience if it Violates the Principles of
Fundamental Justice

5. In the judgment under appeal, the Federal Court of Appeal held that Canadian courts would
respond to the removal of individuals to foreign legal systems and administrations only where
those individuals would suffer effects that would “shock the conscience” of Canadians. It went on

to conclude that that “very high” threshold had not been met in this case.’

6. As this Court stressed in Burns, however, the “shocks the conscience” terminology

should not be allowed to obscure the ultimate assessment that is required: namely whether
or not the extradition is in accordance with the principles of fundamental justice. The rule
is not that departures from fundamental justice are to be tolerated unless in a particular case
it shocks the conscience. An extradition that violates the principles of fundamental justice
will always shock the conscience. The important inquiry is to determine what constitutes
the applicable principles of fundamental justice in the extradition context.®

The “shocks the conscience” standard therefore does not oust or forestall but rather requires

consideration of the applicable principles of fundamental justice.

7. The Respondents submit that the test under s 7 is whether the consequences the individual
would be exposed to in a foreign state would shock the conscience, and that only if that threshold
is met will the principles of fundamental justice be violated. This would convert the “shocks the
conscience” standard into a freestanding inquiry applicable in the context of foreign state action,
displacing consideration of the full panoply of fundamental principles that properly animate s 7.
That submission is not supported by this Court’s jurisprudence. It is true that in some instances,
this Court has framed the question as whether the penalties or procedures in a foreign state are
such that removal will shock the conscience and thereby violate the principles of fundamental
justice.” In others, however, it has adhered to a formulation that more explicitly reflects its

unanimous judgment in Burns, asking whether removal is contrary to the principles of fundamental

> Canada (Citizenship and Immigration) v Canadian Council for Refugees, 2021 FCA 72 at
paras 158, 161.

® United States v Burns, 2001 SCC 7 at para 68. [Emphasis in original.]
7 See e.g. Caplin v Canada, 2015 SCC 32 at para 1.
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justice so as to shock the conscience.® And in others still, it has considered whether removal would

violate s 7 without adverting to the “shocks the conscience” standard at all.’

8. Moreover, this Court has repeatedly affirmed the approach articulated in Burns.!® Those
instances in which this Court has expressed that s 7 will be violated where foreign state practices
are found to shock the conscience should not be read as indicating a departure from that approach.
Alternatively, and at a minimum, this Court’s jurisprudence contemplates that a finding that the
risk of deprivation of a protected interest by a foreign state shocks the conscience may either result
in, or flow from, the determination that fundamental principles have been breached. In either case,
the “shocks the conscience” standard describes nothing more or other than a breach of those

principles. The BCCLA submits that this position ought to be affirmed once more by this Court.

9. Whether the principles of fundamental justice have been violated is a necessarily
contextual question. In circumstances that engage competing principles—that is, ones militating
both for and against removal—the court must engage in a balancing exercise. Where an individual
is sought for extradition, for example, the court must weigh the impact of surrender on the
individual’s protected interests against principles of comity, reciprocity, and mutual assistance in
effective law enforcement. The “shocks the conscience” standard will be met where the impact of
surrender on the individual’s rights outweighs countervailing principles:

The “shocks the conscience” language signals the possibility that even though the rights of

the fugitive are to be considered in the context of other applicable principles of fundamental

justice, which are normally of sufficient importance to uphold the extradition, a particular

treatment or punishment may sufficiently violate our sense of fundamental justice as to tilt
the balance against extradition.!!

10.  Where balancing is required, the nature or severity of the impact on the rights of the

individual must be exceptional or indeed extreme in order to meet the “shocks the conscience”

8 See e.g. Canada (Attorney General) v Barnaby, 2015 SCC 31 at para 2. Notably, Barnaby was

released concurrently with Caplin.

% India v Badesha, 2017 SCC 44.

19 See Lake v Canada (Minister of Justice), 2008 SCC 23 at para 32; Canada (Justice) v
Fischbacher, 2009 SCC 46 at para 39; Nevsun Resources Ltd. v Araya, 2020 SCC 5 at para 52.

"' Burns, supra at para 69.
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standard. Where, in contrast, countervailing principles either do not exist or bear less weight, that

standard may be much more readily achieved.

11. The relevant principles of fundamental justice, and their scope, weight, and application,

are informed by both international law and Canadian legal and constitutional norms. '

B. International Law and Other Charter Rights Must Be Considered in Identifying and
Applying the Relevant Principles of Fundamental Justice

i International Legal Obligations

12. This Court has repeatedly affirmed that the Charter should be interpreted consistently with
Canada’s international obligations, and is “generally presumed to provide at least as great a level
of protection as is found in the international human rights documents that Canada has ratified.”'?
The presumption of conformity has become a “firmly established interpretive principle” in

“delineating the breadth and scope of Charter rights”.'*

13. Canada has ratified the Refiigee Convention'> and given domestic effect to its international
refugee obligations through the Immigration and Refugee Protection Act (“IRPA”).'® Fundamental
principles forbidding overbreadth and gross disproportionality must therefore be interpreted and
applied consistent with the protections provided by the Refugee Convention, including those
contained in Article 31. Article 31 of the Refugee Convention provides as follows:
(1) The Contracting States shall not impose penalties, on account of their illegal entry or
presence, on refugees who, coming directly from a territory where their life or freedom
was threatened in the sense of Article 1, enter or are present in their territory without

authorization, provided they present themselves without delay to the authorities and
show good cause for their illegal entry or presence.

12 Burns, supra at paras 79-92, 76-78; Suresh v Canada (Minister of Citizenship and
Immigration), 2002 SCC 1 at paras 59-75, 49-52.

13 Reference Re Public Service Employee Relations Act (Alta.), [1987] 1 SCR 313 at 349.

4 Quebec (Attorney General) v 9147-0732 Québec inc., 2020 SCC 32 at paras 31, 34 (quoting
Kazemi Estate v Islamic Republic of Iran, 2014 SCC 62 at para 150).

15 Convention Relating to the Status of Refugees (adopted 28 July 1951, entered into force 22
April 1954) 189 UNTS 137; Accession by Canada (4 June 1969) 674 UNTS 372; Protocol
Relating to the Status of Refugees (adopted 31 Jan 1967, entered into force 4 Oct 1967) 606
UNTS 267; Accession by Canada (4 June 1969) 674 UNTS 402.

16.SC 2001, ¢ 27, 5 3(2)(b).
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(2) The Contracting States shall not apply to the movements of such refugees restrictions
other than those which are necessary and such restrictions shall only be applied until
their status in the country is regularized or they obtain admission into another country.
The Contracting States shall allow such refugees a reasonable period and all the
necessary facilities to obtain admission into another country.

14. The protections afforded by Article 31 apply equally to refugee claimants as to those
already found to be refugees, and to those who briefly transited another country as to those who

travelled directly to the country in which they seek asylum.!”

15. Canada’s international law obligations under Article 31(1) of the Refugee Convention have

been expressly incorporated into Canadian law by s 133 of the /RPA, which provides that a

person who has claimed refugee status, and who came to Canada directly or indirectly from
the country in respect of which the claim is made, may not be charged with [specified
immigration-related offences under the /RPA or the Criminal Code] pending disposition of
their claim for refugee protection or if refugee protection is conferred.

Under both international and domestic law, Canada has thus affirmed its commitment to the
principle that refugees should not face penalties for illegal entry or presence. But for the STCA,
refugee claimants who had transited through the United States would therefore not only be eligible
to make their claims in Canada, but also enjoy the protection of Article 31(1) as incorporated

through s 133 of the /RPA.

16. This Court has consistently interpreted the protections afforded by Article 31(1) in a liberal
and purposive manner. In B0I0v Canada, it held that “penalties” within the meaning of
Article 31(1) are not restricted to criminal sanctions and include “[o]bstructed or delayed access
to the refugee process”.!® This Court has also repeatedly held that the purpose of Article 31(1) —
to provide immunity for genuine refugees who enter illegally in order to seek refuge — cannot be
achieved unless the law recognizes that “persons often seek refuge in groups and work together to

enter a country illegally.” Thus, in accordance with Article 31(1), “a state cannot impose a criminal

17 See Vienna Convention on the Law of Treaties (1969), 1155 UNTS 331, Articles 31-33;
Febles v Canada (Citizenship and Immigration), 2014 SCC 68; Conference of Plenipotentiaries
on the Status of Refugees and Stateless Persons, Summary Records: UN Doc A/CONF.2/SR.13
and UN Doc A/CONF.2/SR.14; UNHCR, “Revised Guidelines on Applicable Criteria and
Standards Relating to the Detention of Asylum Seekers” (February 1999) at para 4 and
“Summary Conclusions: Article 31 of the 1951 Convention” (June 2003) at para 10(c).

8 B010 v Canada (Citizenship and Immigration), 2015 SCC 58 at paras 57, 63.
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sanction on refugees solely because they have aided others to enter illegally in their collective

flight to safety”.!”

17.  Atinternational law—as given explicit domestic legal effect—refugee claimants cannot be
obstructed or delayed in their access to the refugee process or subjected to criminal sanction on
account of their illegal entry to or presence in the country even if they have not arrived directly

from a territory where their life or freedom was threatened, or if they aided others to enter illegally.

18.  Further, pursuant to Article 31(2), refugee claimants cannot be subject to restrictions on
their movements other than those which are necessary. Detention can only be “exceptionally
resorted to for a legitimate purpose”, absent which it will be considered arbitrary.?’ Detention may
be justified for three purposes, namely to protect public order, public health, or national security.?!
Detention imposed for the purpose of deterring future refugee claimants or dissuading those who

have commenced claims from pursuing them is arbitrary and contrary to international norms.*?

19. Detention imposed as a punitive measure against refugee claimants who entered or are in
the country illegally is not only arbitrary contrary to Article 31(2), but also a violation of the
non-penalization principle set out in Article 31(1).2 Article 31(1) recognizes that genuine refugees
and refugee claimants are often—by virtue of the very persecution that gives rise to that status —
forced to flee in haste and without valid travel documents, and thus have no choice but to enter
illegally into the country where they seek asylum. Article 31(1) prohibits punishing refugees for

illegal entry because they are not morally blameworthy in relation to that offence.?*

19 R v Appulonappa, 2015 SCC 59 at para 43; B010, supra at para 63.

20 UNHCR, “Revised Guidelines on Applicable Criteria and Standards Relating to the Detention
of Asylum Seekers” (2012) at para. 21.

21 Ibid at paras 21-30. Detention on the “public order” ground may be imposed to prevent

absconding, in connection with accelerated procedures for manifestly unfounded or clearly
abusive claims, and for initial identity and/or security verification.

22 Jbid at para 32.
23 Ibid at para 32; see also Anker Affidavit at para 18.

24 Draft Report of the Ad Hoc Committee on Statelessness and Related Problems. Proposed Draft
Convention Relating to the Status of Refugees: UN Doc E/AC.32/L..38 (15 February 1950),
Annex I (draft Article 26); Annex I (comments, p 57). See also R v Uxbridge Magistrates Court
& Another ex parte Adimi, [1999] Imm AR 560 (UK High Court (Divisional Court)) at para 15.
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20. As set out above, the record on this appeal provides extensive evidence of widespread
punitive detention and prosecution of refugee claimants within the United States, including those
returned from Canada under the STCA, contrary to Article 31 of the Refugee Convention. These
contraventions by the United States of binding international legal commitments must inform the
Court’s determination whether the impugned provisions are in accordance with the principles of

fundamental justice.

ii. Other Charter Rights

21. Sections 7 to 14 of the Charter set out a scheme of interconnected legal rights.?> Sections
8 to 14 “address specific deprivations of the ‘right’ to life, liberty and security of the person in
breach of the principles of fundamental justice, and as such, violations of s. 7. They are designed
to protect, in a specific manner and setting, the right to life, liberty and security of the person set

forth in s. 7.72°

22. In the context of potential harms that may be inflicted by a foreign state, this Court has
held that the causal relationship between those harms and the actions of the Canadian government
is attenuated to a degree that precludes direct application of Charter rights under ss 8 through 14.
Other Charter rights do, however, inform the interpretation of s 7, and the values underlying

various Charter provisions form part of the balancing process engaged in under s 7.’

2 R v Malmo-Levine; R v Caine, 2003 SCC 74 at para 160.
26 Re B.C. Motor Vehicle Act, [1985] 2 SCR 486 at 502. This is not to say that s 7 defines or

limits the scope of the rights guaranteed by ss 8 to 14, certain protections of which are also
available to corporate persons or to natural persons — such as witnesses — who are not facing risk
of deprivation of life, liberty or security of the person, and others of which are not available to

corporate persons (9/47-0732 Québec inc, supra). The concern for coherence and congruity

between ss 7 and 8 to 14 relates to the content of the principles of fundamental justice rather than
to the circumstances in which particular rights will be engaged. See e.g. R v CIP Inc.,[1992] 1
SCR 843 at 854; R v Mills, [1999] 3 SCR 668 at para 87.

27 Burns, supra,at para 57; Kindler v Canada (Minister of Justice), [1991] 2 SCR 779 at 831;
Canada v Schmidt, [1987] 1 SCR 500 at 522.
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23. Basic values against arbitrariness—whether in whole or, as in the case of overbreadth, in
part—and gross disproportionality are principles of fundamental justice under s 7.2® They also find
specific expression in ss 9 and 12, respectively. Thus, arbitrary detention contrary to s 9 would
also violate s 7,%° as would subjection to cruel and unusual treatment or punishment contrary to
s 12. The same standard of gross disproportionality applies to both provisions,*® and s 7 must be
read in a way that is consistent with s 12.%! This is equally true in relation to immigration and

refugee law as it is in relation to criminal law.

24, Section 9 of the Charter “expresses one of the most fundamental norms of the rule of law.
The state may not detain arbitrarily, but only in accordance with law.”*? In order for detention not
to be arbitrary, it must be governed by “standards that are rationally related to the purpose of the
power of detention.”* Section 9 also encompasses the right to prompt review of detention under
s 10(c). While the meaning of “prompt” may vary somewhat with the circumstances of the
detention, statutory provisions applicable in the Canadian domestic context that require review
within 24 or 48 hours “indicate the seriousness with which the deprivation of liberty is viewed,

and offer guidance as to acceptable delays before this deprivation is reviewed.”3*

25.  As noted above, the record contains extensive evidence of the routine, widespread and
increasing detention of refugee claimants in the United States—including STCA returnees—
without any burden on the government to justify that detention and with profoundly limited

opportunity for individualized review.>®

28 Canada (Attorney General) v Bedford, 2013 SCC 72 at para 96.

2 See R v Grant, 2009 SCC 32 at para 54.

30 Malmo-Levine, supra at paras 160-161; see also R v Lloyd, 2016 SCC 13 at paras 41-42; R v
Safarzadeh -Markhali, 2016 SCC 14 at para 72.

31 Lloyd, supra at para 41.

32 Charkaoui v Canada (Citizenship and Immigration), 2007 SCC 9 at para 88.

33 Peter Hogg, Constitutional Law of Canada 5" ed (supp) (Toronto: Carswell, 2017) at 49-8; see
also Charkaoui, supra at para 89; R v Hufsky, [1988] 1 SCR 621 at 633; R v Swain, [1991] 1
SCR 933 at 1012.

3% Charkaoui, supra at para 91.
35 See e.g. Hughes Affidavit at paras 11-14.
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26. Section 12, which guarantees the right not to be subject to cruel or unusual treatment or
punishment, protects against the imposition of detention (among other forms of treatment) or

punitive measures that are “so excessive as to outrage standards of decency.”>®

27.  With respect to immigration detention, this Court has held that “[d]enying the means
required by the principles of fundamental justice to challenge a detention may render the detention

arbitrarily indefinite and support the argument that it is cruel or unusual.”?’

28.  With respect to punishment, this Court has repeatedly found that standards of decency are
outraged by sanctions that are grossly disproportionate to the offence, having regard not only to
the individual accused but also reasonable hypothetical offenders.’® Mandatory minimum
sentences have been held to be grossly disproportionate where they would foreseeably apply to
offences that involve little or no moral fault and little or no real risk of harm.3? Further, this Court
has held that the imposition of punishment that is grossly disproportionate to an offender’s degree

of moral blameworthiness would “shock the conscience of Canadians.”*’

29. Any punishment inflicted on refugee claimants for the offence of illegal entry is grossly
disproportionate to their moral blameworthiness and the risk of harm. Thus, even if Canada were
not bound by Article 31(1) of the Refugee Convention, s 12 of the Charter would still preclude the
imposition of punishment on refugee claimants for offences related to their irregular entry into the
country. Such punishment would shock the conscience. Yet it is not only reasonably but entirely
foreseeable that criminal sanctions and other punitive measures will be applied to STCA returnees,

who are equally morally innocent in relation to the offence of illegal entry to the United States.

30. In the extradition context, the fact that an individual would be exposed to a sentence in the
requesting country that would violate s 12 if imposed in Canada will not necessarily render the

Minister’s decision to order surrender unreasonable.*! Yet even within that context, which requires

3% R v Smith, [1987] 1 SCR 1045 at 1072, 1089, 1109.

37 Charkaoui, supra at para 96.

38 See e.g. R v Smith, supra; R v Goltz, [1991] 3 SCR 485; R v Nur, 2015 SCC 15.

39 Nur, supra at para 83.
40

R v Lloyd, supra at para 33.
4 United States v Hillis, 2021 ONCA 447.
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balancing various factors that generally weigh in favour of extradition, courts have in some
instances held that it would shock the conscience if the individual were surrendered given the gross

disproportionality of the potential foreign sentence to the individual’s personal circumstances.*

31.  Inthe circumstances of this appeal, the transfer of individuals to a foreign state is ostensibly
for the purpose of ensuring effective protection for refugees. None of the countervailing
considerations that inform extradition surrender decisions—including reciprocity, comity, and the
need to bring fugitives to justice—is engaged in relation to the return of refugee claimants to the
United States under the STCA. The resultant exposure of STCA returnees to grossly

disproportionate punishment accordingly weighs that much more heavily in the s 7 analysis.

32. The impugned provisions form an essential link in the causal chain of a range of harms to
STCA returnees in the United States, including arbitrary detention without meaningful review, and
penalization (including both criminal prosecution and punitive detention) for illegal entry. These
practices not only violate Article 31 of the Refugee Convention but would also be contrary to ss 9
and/or 12 of the Charter if undertaken in Canada. Although s 9 is not directly engaged by the
arbitrary detention of STCA returnees, nor s 12 by their grossly disproportionate punishment, the
values reflected in these provisions and the protections that they would afford refugee claimants

but for the STCA, must inform the Court’s analysis of what s 7 requires and how it is to be applied.

PARTS IV & V- COSTS & ORDER SOUGHT

33.  The BCCLA does not seek costs and asks that none be awarded against it.

34, It takes no position on the outcome of this appeal but respectfully requests that it be

determined in accordance with the foregoing submissions.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 16™ day of June 2022.

S (b —

Jessica Orkin Adriel Weaver

Counsel for the Intervener British Columbia Civil Liberties Association

42 United States v Leonard, 2012 ONCA 622 at para 94, leave to appeal refused, [2012] SCCA
No 543.
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